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Accessing Evidence of Competition Law Infringements through National Courts
– A Mission Impossible?

More than five years have passed since Directive 2014/104/EU on antitrust damages actions
(the Directive) was adopted and, by now, all Member States have transposed the rules into
their national legislation. 1 The Directive introduces a framework designed to ensure an
effective private enforcement system throughout the Union, adding a second layer of remedies
to the EU public enforcement system.2 The Directive identifies and addresses a number of
obstacles to the realisation of a more effective system of antitrust damages actions, one being
the difficulties that cartel victims encounter when they seek to obtain the evidence needed to
prove their case. As is recognised in the Directive’s recitals, actions for antitrust damages
typically require a complex factual and economic analysis. Furthermore, the necessary
evidence is often held exclusively by the opposing party or by third parties, and is therefore
not sufficiently known by, or accessible to, the claimant.3 In its initial directive proposal, the
Commission declared that it was widely recognised that in many Member States, the
difficulty in obtaining all the necessary evidence constituted one of the key obstacles to
damages actions in competition cases.4
In order to remove this hurdle, the Directive introduces a number of provisions on disclosure,
requiring Member States to ensure that national courts have the power to order disclosure of
the evidence necessary for the applicants to prove their claim. However, contrary to the initial
proposal, disclosure has not been made mandatory and there are a number of conditions
governing its application. The question is therefore whether the rules, as they are now framed,
will ensure a level playing field throughout the Union and guarantee the access required for
the private enforcement system to become truly effective, or whether they will allow national
courts to hide behind proportionality analyses or the Commission’s own practices to maintain
the obstacles identified in the Directive’s recitals.
This article examines the Directive’s provisions on disclosure. It concludes that although the
Directive requires national courts to assess these questions against a new set of rules – unless
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and until there is any case-law from the ECJ on the interpretation of the Directive’s provisions
on disclosure – the discretion left to the national courts will allow them to carry on more or
less as usual should they so desire. With one exception. That is the few Member States which
have traditionally had wide (pre-trial) disclosure rules, and which have now had to adjust their
practices to accommodate the Directive’s requirement that disclosure orders should be
proportionate, which, according to wording of the Directive, excludes wide or non-specific
disclosure requests. Thus, while some hurdles may have been removed, others have surfaced,
and the road towards a level playing field still appears bumpy.

1. Bringing Matters to Court – Any Chance of Success?
As noted by the Commission already in the Green Paper preceding the proposal for the
Directive,5 actions for damages in antitrust cases regularly require the investigation of a broad
set of facts. In order for a national court to award damages, the cartel victim will have to
prove (i) the existence and extent of the cartel, (ii) that the unlawful actions of (each of) the
cartel members have caused the applicant harm, as well as (iii) the amount of the harm
caused. This is no doubt an uphill battle, and probably a partial explanation why the survey
conducted by the Commission in the wake of Courage6 was such a gloomy read, revealing a
state of ‘astonishing diversity and total underdevelopment’ throughout the Member States of
the European Union.7
The Directive introduces a number of provisions that seek to remedy these problems and
encourage individuals to make use of private action before national courts. First of all, there is
now a rebuttable presumption of harm. According to Article 17(2) of the Directive, it shall be
presumed that cartel infringements cause harm, and the Commission has also published a
guidance to national courts on how to quantify harm in these cases. 8 Second, where several
undertakings infringe the competition rules jointly, as in the case of a cartel, the co-infringers
are held jointly and severally liable for the entire harm caused by the infringement.9 The
claimant will thus not have to show the portion of the harm caused by each member of the
cartel, but can seek compensation for the total loss suffered from anyone of the cartel
5
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members. 10 Third, not only are national courts bound by the decisions and rulings of the EU
judicature, Article 9 of the Directive declares that where a national competition authority or
court has established an infringement, such finding shall be binding also on the court hearing
the damages claim.11 Where the action for damages is brought before a court in another
Member State, the finding of an infringement must constitute at least prima facie evidence of
an infringement.
Even considering these attempts at invigorating the private enforcement system, filing a
damages claim is not without risk. The burden of proof may not be as heavy to bear as it used
to be, but the cartel victim will still need to collect a substantial amount of evidence in order
to be successful in court. To use the words of Riley and Peysner, running a competition case –
and particularly a damages case – in a national court is not for the fainthearted. The time that
such cases take can be lengthy, the demands for documentary and economic evidence
considerable and the costs substantial. 12 Ideally, the company suspecting that it has suffered
loss would therefore want to access at least some evidence already before taking matters to
court. This in order to assess the risks involved in court proceedings and the chances of
success or settlement. In those situations where the company is considering a follow-on
action, it may therefore avail itself of any applicable rules on public access, and attempt to
obtain the evidence directly from the competition authority investigating the case. However,
unlike the rules governing damages litigations, these rules have not been harmonised and the
chances of accessing evidence from national competition authorities vary between Member
States.13
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As for the case files held by the Commission, it has proven difficult for cartel victims to
access the documents contained therein. While Regulation 1049/2001 on public access to
documents declares that all documents held by the EU institutions should be available to the
public,14 the Commission has consistently invoked the exceptions laid down in Article 4 of
the regulation, and has refused access even to the cartel case files’ tables of contents.15 The
Court has endorsed the Commission’s restrictive policy, allowing the Commission to rely on a
general presumption that all the documents in its cartel case files are confidential in nature
and should therefore not be disclosed to third parties.16 Furthermore, an increased recourse to
cartel settlements has affected the possibilities for cartel victims to gain important
information, as the Commission’s decisions in these cases are often shorter than ordinary
infringement decisions and are seldom challenged before the EU Courts.
That said, there are of course a number of cartel cases that are not settled, and the
Commission has recently chosen another route to further transparency and allow cartel
victims to gather relevant information in these cases. That is through the publication of longer
and more detailed infringement decisions. Even though these ‘new’ and extended versions of
the Commission’s decisions may not always provide the evidence required to file a successful
cartel damages claim, they may nevertheless help victims narrow down and specify any
request for disclosure of or access to documents, thereby also increasing the chances of
accessing the evidence required. However, Commission’s attempts to publish more detailed
infringement decisions have met steep resistance from the addressees of those decisions, who
are alleging that the extended versions should not be made public due to the confidential
information allegedly contained therein.17 This has resulted in lengthy court proceedings
preventing the Commission from publishing the final versions of the infringement decisions
for years, even decades. 18 Thus, anyone who chooses to await the publication of a (more
detailed) Commission decision before taking matters to court will need to be patient and will
also risk having to wait in vain or see the statutory limitation period expire.19 The remaining
14
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option is for the cartel victim to take matters to court and convince the national courts to order
disclosure. This is where the Directive comes into play.

2. Accessing Evidence Prior to the Directive’s Adoption
Before presenting the Directive’s rules on disclosure, it is necessary to give a brief overview
of the rules that were in place prior to its adoption. Rather than providing an exhaustive
overview of these rules, the aim is to set the new rules in context and point to the fact that
prior to the harmonisation of the national rules on disclosure, the possibilities to access
evidence through national courts varied considerably between Member States.
Following the Court’s ruling in Courage, the Commission saw it necessary to do some stocktaking and to determine whether the right to compensation which had now been confirmed by
the Court was a right in theory only or whether the national systems provided for effective
remedies. It therefore commissioned a survey on the state of play in the Member States. More
precisely, the survey aimed at providing a comparative analysis of national rules and case law
regarding the private enforcement of the competition rules throughout the European Union.
As mentioned in Section 1 above, the result of the survey presented a gloomy read, as the
picture which had emerged was not only one of astonishing diversity, but also one of total
underdevelopment.20
The report, also known as the Ashurst report, identified the difficulty of obtaining evidence as
one of the major obstacles to damages actions. At the time, the powers of national courts to
order production of documents varied widely between the Member States. At one end of the
scale were the UK, Ireland and Cyprus where wide (pre-trial) discovery existed. Besides these
countries, courts in Poland and Spain also had relatively wide powers, which allowed parties
to request categories of documents. However, in all other Member States, the rules in place
required the parties to more or less specify the individual documents that they wished to be
seek interim measures in order to postpone such publication until the underlying case has been adjudicated by
the EU Courts. Pilkington is one of these companies. When it applied for interim measures, the Commission
objected and argued that a postponed publication would be detrimental to potential cartel victims who need the
information to make their cases against the cartel members. To this the President of the General Court simply
responded that there was nothing to prevent them from bringing their actions for damages in due time whilst
obtaining a stay of national proceedings until judgment was given in the main action. See T-462/12, Pilkington
Group Ltd v European Commission, EU:T:2013:119, para 36. According to Article 10 of the Directive, the
limitation period may not start to run before the infringement has ceased, and the claimant knows or could
reasonably be expected to know (i) about the infringement, (ii) that it has caused the claimant harm, and (ii) the
identity of the infringer. The limitation period shall be at least five years, and shall be suspended or interrupted if
a competition authority takes action against the infringement. The suspension shall end at the earliest one year
after the infringement decision has become final or after the proceedings are otherwise terminated.
20
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EC antitrust rules {SEC(2005) 1732}.

Helene Andersson
disclosed. The level of specification required varied from one Member State to another. In
some Member States the party requesting disclosure was more or less required to identify the
document in question. 21 In other Member States, less detail was required.22 In Germany, the
judge could order a party to produce a document if it was referred to in that party’s or the
other party’s pleadings. A party could also be required to produce its accounts and any
document to which another party had a legal right of access. In Italy, the approach was case
by case, and any document could be demanded if it was shown to be related to the dispute,
indispensable to the case and in the possession of the other/third party. These conditions
meant that the document would have to be identified with some degree of precision, the report
noted. In Denmark the requesting party was required to specify the facts that he wished to
prove via the requested documents and the disputed fact did then have to be of relevance for
the case.
As noted by Bentley and Henry, this disparity in the laws of the Member State disfavoured a
private litigant established in one Member State as compared to a private litigant established
in another and was conducive to forum shopping, which, Bentley and Henry note, is anathema
to the principles underpinning the internal market.23 In its proposal for a directive on antitrust
damages actions, the Commission sought to eliminate the risks of forum shopping through the
creation of a level playing field.

3. The Commission’s Proposal
Following the publication of a Green Paper in 2005 and a White Paper in 2008, the
Commission eventually presented its proposal for a directive on damages actions in June 2013
(‘the Proposal’). In the Proposal, the Commission declared that the obstacles to a more
effective private enforcement system which had been identified in the Green Paper not only
continued to exist in a large majority of the Member States, they had even increased since
2005.24 These obstacles related to, among other things, obtaining the evidence needed to
prove a case. The Proposal therefore contained a number of provisions on disclosure which
aimed at ensuring a minimum level of effective access to the evidence needed to prove
antitrust damages claims and/or a related defence.
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However, and as noted by the Commission in the impact assessment report accompanying the
Proposal (the Impact Assessment Report), there was now a cloud on the horizon. In June
2011, the Court had delivered its ruling in Pfleiderer, creating – or highlighting – a potential
tension between the right to compensation and the interest of ensuring effective public
enforcement.25 Acknowledging the interest of maintaining an effective leniency system, the
Court nevertheless pointed to the fact that every individual have a right to claim compensation
for the loss caused to him by competition law infringements. Thus, the Court concluded,
national rules on access to leniency documents may not operate in such a way as to make it
practically impossible or excessively difficult to obtain such compensation. Absent
harmonisation, national courts and competition authorities should therefore, on a case-by-case
basis, weigh the respective interests in favour of disclosure against those in favour of
protecting the information voluntarily provided by the leniency applicant, the Court
concluded. 26 Through a single blow by the Court, a crack now appeared in the once so solid
public enforcement system, as it was no longer possible for national competition authorities or
courts to apply a blanket ban on access to leniency material. While, in practice, it would most
likely still be hard for cartel victims to access such material the door could not be firmly shut.
It is clear from the Proposal that the Commission seeks to address this issue, and to balance
the interests of public and private enforcement against each other in the hope of finding a
viable solution. The avoidance of overly broad or costly disclosure obligations is one such
attempt. Under the Proposal, a number of requirements were introduced, which while forcing
some jurisdictions to abandon any requirement to identify each document covered by a
disclosure order, still aimed at limiting the scope of such orders. According to the
Commission, this approach had been chosen in order to avoid undue burdens for the parties
involved as well as any risks of abuse. The Commission also declared that it had paid
particular attention to ensuring that the proposal was compatible with the different legal
orders of the Member States. To this end, the proposal followed the tradition of the great
majority of Member States and relied on the central function of the court seized with an action
for damages: disclosure of evidence held by the opposing party or a third party could only be
ordered by judges and should be subject to strict and active judicial control as to its necessity,
scope and proportionality. 27
While the Commission may have opted for this approach knowing that it had the greatest
likelihood of passing through the Member States in the Council, the model chosen does also
appear to have been the one preferred by the Commission. Acknowledging the need to ensure
an effective private enforcement system, the Commission is nevertheless eager to maintain an
25
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effective public enforcement system and to guarantee the effectiveness of its leniency
programme. Recital 5 of the Proposal declared that to ensure effective public and private
enforcement of the competition rules, it was necessary to regulate the way the two forms of
enforcement were coordinated, for instance the arrangements for access to documents held by
competition authorities. Such coordination at Union level would also avoid divergence of
applicable rules, which could jeopardise the proper functioning of the internal market, the
recital declared. Furthermore, and perhaps more importantly, the Commission noted in the
Proposal that the willingness of undertakings to supply evidence when cooperating with
competition authorities may be negatively affected by disclosure requests that identify a
category of documents by reference to their presence in the file of a competition authority
rather than their type, nature or object (e.g. requests for all documents in the file of a
competition authority or all documents submitted thereto by a party). Therefore, the
Commission declared, such global disclosure requests for documents should normally be
deemed by the national court as disproportionate and not complying with the requesting
party's duty to specify categories of evidence as precisely and narrowly as possible.28
Avoiding ‘overly broad and costly disclosure obligations’ may thus have been in the interest
of both a majority of the Member States and the Commission, and when drafting this
provision, the Commission may very well have paid particular attention to ensuring that the
Proposal was compatible with the different legal orders of the Member States. However, the
Commission appears to have decided to take things further than most Member States at least
on one point, and that concerns pre-trial disclosure. While not explicitly requiring the Member
States to provide for pre-trial disclosure, the Proposal required Member States to make sure
that national courts could order disclosure where a claimant had ‘presented a reasoned
justification containing reasonably available facts and evidence sufficient to support the
plausibility of its claim for damages’. There was no mention of ongoing damages
proceedings. As will be discussed in the following section, the Commission’s proposal was
not accepted by the legislator, as Article 5 of the Directive now declares that this obligation
on the part of the Member States is limited to claims made in proceedings relating to an action
for damages.

4.

The Directive’s Provisions on Disclosure

The Directive addresses itself to the Member States and, as the title suggests, governs actions
for damages before national courts. Recognising that access to evidence is key to achieving
effective private enforcement, the Directive contains a number of provisions governing the
Member States’ obligations to ensure that national courts are empowered to order disclosure
of documents related to damages claims. Article 5 of the Directive governs disclosure in
28
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general while Article 6 adds further requirements in situations where the evidence is sought
from or included in the file of a competition authority. As noted by Wils, the competition
authorities’ case files are obvious locations for potentially relevant evidence.29 Yet, both
Recital 29 and Article 6(10) of the Directive make competition authorities the last possible
resort for obtaining evidence. The Directive provides that they shall only have to disclose
evidence where such evidence ‘cannot possibly be obtained from another party or from a third
party’. The rationale behind this approach being that competition authorities have limited
resources, and should focus those resources on the core task of detecting and punishing
competition law infringements.30

4.1

Article 5 Governing Disclosure in General

The main provision on disclosure is Article 5. It requires Member States to ensure that
national courts, in proceedings relating to damages actions, are able to order defendants or
third parties to disclose relevant evidence. However, this requires that the claimant is able to
present ‘a reasoned justification containing reasonably available facts and evidence sufficient
to support the plausibility of its claim for damages’. In order to ensure equality of arms,
defendants have a corresponding right to request disclosure, and national courts should thus
also be empowered to order the claimant or a third party to disclose relevant evidence. The
wording of the provision prompts a number of reflections.
First, Member States are only required to enable national courts to order disclosure of
evidence. Unlike the Proposal, there is no obligation on the part of the courts to actually do
so. Article 5(2) of the Proposal required disclosure where the party requesting disclosure (i)
could show that evidence in the hands of another party or a third party was relevant, and (ii)
had specified either items of evidence or categories of evidence defined as precisely and as
narrowly as possible. The legislator has thus taken a deliberate step back, and left it to the
national court to decide whether or not to order disclosure. From a private enforcement
perspective this is unfortunate, especially given the fact that there are a number of
requirements which need to be met by the requesting party, and that any obligation on the part
of the courts to order disclosure would thus have been restricted in scope.
Second, the provision applies ‘in proceedings relating to an action for damages’. As discussed
in the previous section, a narrow reading suggests that it is only when the claimant has
actually brought a damages claim before a national court that the provision applies, leaving
pre-trial disclosure outside the scope of the Directive. Such a narrow reading is supported by
the fact that the Proposal did not make any reference to proceedings relating to actions for
29
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damages, but simply imposed an obligation on Member States to enable national courts to
order disclosure where the claimant had fulfilled the criteria listed in Article 5(1).31 According
to the Ashurst report, pre-trial discovery was only available in a limited number of Member
States at the time of the survey, and it could thus be assumed that some Member States
considered the initial wording to be too far-reaching fearing that it would force them to
abandon their legal traditions and introduce a new feature into their procedural framework. As
discussed above, cartel damages cases are both complex and fact-intensive (read costly), and
one would imagine that most cartel victims would want to access the evidence while still
assessing their chances in court. However, those situations are not expressly governed by the
Directive, leaving it open for Member States to exclude pre-trial disclosure.
As discussed in Section 1 above, national rules on transparency and public access may allow
cartel victims very limited possibilities to obtain evidence directly from the competition
authorities. The Commission is consistently rejecting any requests under Regulation
1049/2001 for access to its cartel case files, and it is safe to assume that there are national
competition authorities that are equally reluctant or unable to open the doors to their
archives.32 Anyone trying to rely on a right of public access may therefore end up emptyhanded. Given the fact that the Directive imposes a number of obligations relating to the (i)
relevance and plausibility of the claim, and (ii) scope of any order for disclosure, it would not
be too burdensome for national courts to deal with pre-trial disclosure requests. While
national courts are thus unlikely to be swamped by pre-trial disclosure requests, it would no
doubt guarantee a more effective and efficient private enforcement system, as cartel victims
would then be allowed the possibility to assess the strength of their case before initiating
proceedings or negotiating a settlement. It should be noted that, at least in Germany, Portugal
and Spain, the national rules implementing the Directive go beyond what is required and
allow claimants that potentially suffered loss to request disclosure even before an action for
compensation is lodged.33
Third, Article 5(1) requires potential victims to present a reasoned justification containing
‘reasonably available facts and evidence sufficient to support the plausibility of its claim for
31

The criteria are that the claimant has presented reasonably available facts and evidence showing plausible
grounds for suspecting that he, or those he represents, has suffered harm caused by the defendant’s infringement
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and will have to grant third parties access to the case file. The Swedish government has recently presented a
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Access to Information and Secrecy Act (Sw. Offentlighets- och sekretesslagen, 2009:400) should be amended to
explicitly acknowledge that leniency statements and settlement submissions should be regard as confidential. See
Government Proposal Ds 2020:3, at p. 233.
33
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damages’. Indeed, this requirement is perfectly reasonable – defendants should not have to
risk the costly, burdensome, and undesired work of gathering and disclosing information
unless there is reason to suspect that they have participated in a cartel, and that the cartel
activity has caused the claimant harm. However, one cannot disregard the fact that the
provision, as it is now framed, will discourage some victims from taking matters to court and
that the national courts which do get to deal with these questions may interpret the
requirements of the provision in a variety of ways, creating a risk that the aspired level
playing field will not materialise.
Article 5(2) governs the specificity of the requests for disclosure. According to the Article,
national courts should not be prevented from ordering disclosure where the applicant has
managed to limit the request to specified items of evidence or relevant categories of evidence
circumscribed as precisely and as narrowly as possible on the basis of reasonably available
facts. As noted by Wagner-von Papp, the wording of the Article caters to the restrictive
continental jurisdictions where disclosure rules tend to have two major limitations; disclosure
will usually only be ordered if the applicant has requested disclosure of specified pieces of
evidence, and these pieces of evidence have to be identified fairly precisely. 34 Through the
introduction of ‘categories of documents’ the legislator seeks to increase the chances of
obtaining disclosure also in continental jurisdictions. However, it is not clear from the
wording exactly how narrowly these categories must be defined, and although this
requirement is reasonable, it may nevertheless discourage those victims which have not seen
the file of the competition authority and do not know which documents to request. As noted
by Dunne, the Directive emphasises that only ‘relevant’ evidence is subject to the disclosure
requirement and, at least in the recitals, indicates a degree of suspicion in respect of requests
relating to categories of evidence rather than specified pieces of evidence.35 Indeed, Recital 23
states explicitly that ‘[p]articular attention should be paid to preventing fishing expeditions’.
Given the above, there is a likelihood that national courts, even within the same Member
State, may interpret the requirement in different ways. As noted by Rodgers et al, it may be a
challenge for national courts to overcome their traditional legal instincts, and they may
instead tend to interpret the new rules in light of existing general principles of civil procedure.
Any risk of diverging applications is further heightened by Article 5(3), which requires
national courts to carry out a proportionality analysis and to limit disclosure of evidence to
that which is proportionate. When doing so, the national court shall consider (i) the legitimate
interests of all parties and third parties concerned, (ii) the extent to which the claim or defence
is supported by available facts and evidence, (iii) the scope and cost of disclosure, and (iv)
whether the evidence in question contains confidential information and the arrangements in
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place to protect such information. Imposing a proportionality restriction is of course both
appropriate and necessary. Few would argue that disclosure should be arbitrary or
disproportionate. However, a proportionality analysis involves a number of steps and
inherently allows the national courts a certain room for manoeuvre, as it requires them to
balance certain interests or rights against each other in order to determine which interest
should be allowed to prevail in any specific situation. This balancing exercise is by necessity
evaluative, and unless it is applied in a transparent and consistent fashion, may be open to
criticism. 36
Furthermore, while the rules have apparently been framed to ‘cater to the restrictive
continental jurisdictions’ and to ensure that the possibilities to obtain disclosure are increased
in those Member States, they may actually limit the possibilities for the common law systems
to maintain their broad disclosure rules. Peyer notes that, overall, the Directive has reduced
the scope of disclosure for claimants in England and Wales. 37 This can be illustrated by the
various damages proceedings lodged against the truck maker DAF in the wake of the
Commission’s truck cartel decision.38 In the proceedings between Royal Mail and DAF,
Royal Mail had requested disclosure of a redacted version of the Commission’s infringement
decision against DAF as well as documents from the Commission’s case file. The High Court
judge ruled that DAF should disclose the entire file, bar leniency material, privileged material
and certain categories of data. This meant that 32,000 documents out of a total of 39,000
documents were to be disclosed.39 In subsequent and parallel proceedings brought by various
distribution, logistics and utility companies, a number of claimants applied to the High Court
for disclosure from DAF of the same version of the Commission case file that had previously
been disclosed to Royal Mail. While Royal Mail had obtained disclosure prior to the
transposition of the Directive into UK legislation, the subsequent requests were made under
the new rules. Allegedly, the broad request prompted the Commission to issue a letter to the
English court, raising concern that the requirements of the Directive were not being complied
with.40 DAF had raised similar concerns, and had further argued that if the court were to allow
the request for broad disclosure, this would force defendants to disclose a considerable
36
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amount of information that was irrelevant and unnecessary to the damages claim. The High
Court judge ultimately ordered DAF to hand over the confidential version of the
Commission’s decision and related documents from the Royal Mail litigation, subject to
redaction of irrelevant material.41 The ruling ordering broad disclosure of documents appears
to have been influenced by the fact that the documents in question had already been disclosed
to Royal Mail, and that disclosure in the subsequent cases would therefore add very little
burden or cost.
Recital 23 of the Directive imposes a ban on disclosure orders covering the entire case file,
declaring that they should not be deemed proportionate where they refer to the generic
disclosure of documents in the file of a competition authority relating to a certain case, or the
generic disclosure of documents submitted by a party in the context of a particular case.
Furthermore, from a civil – or continental – law perspective a disclosure order encompassing
32,000 documents appears disproportionate in and of itself, this irrespective of the nature of
the documents. It is therefore fair to assume that few judges within these systems would be
comfortable ordering disclosure of an entire case file. However, and as noted by Ashton, the
modern rationale for disclosure in the common law systems is that it helps to clarify the issues
being litigated, it enables the parties to see the strengths and weaknesses of their respective
cases, and so encourages settlement out of court. In this way, it contributes to an efficient
administration of justice.42 Seen from this perspective, and weighed against the interest of an
efficient administration of justice, broad discovery obligations should not necessarily be
considered disproportionate. However, the wording of Article 5 limits the number and types
of weights that may be put in the balance, as it dictates that national courts should assess
proportionality on the basis of the costs involved and that wide disclosure obligations should
be avoided. It would be interesting to see how the ECJ interprets this provision. While there
will be no preliminary references made by the UK courts post Brexit, other national courts
will no doubt give the ECJ the opportunity to give life and meaning to this provision.
That said, at the moment and absent guidance from the Court, Article 5 leaves national
legislators and courts ample room for manoeuvre. There is thus an apparent risk that at least
some national courts will refrain from changing their previous practices and that the desired
level playing field will not materialise. 43 This risk is further emphasised by Article 6, which
adds additional requirements in those situations where national courts consider the possibility
of ordering disclosure of documents included in the file of a competition authority.
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4.2

Article 6 on Evidence Included in the File of a Competition Authority

Article 6 governs ‘Disclosure of evidence included in the file of a competition authority’.
Already the heading requires comment, as it is not evident which situations that should be
caught by the provision. The chosen wording allows for at least four different interpretations.
It may govern situations where the national court orders/requests:
a) the Commission or a national competition authority to disclose the documents in its
file, or
b) a party or third party (other than a competition authority) to disclose documents which
it has obtained from a competition authority, and which is thus included in the file of a
competition authority, or
c) a party or third party (other than a competition authority) to disclose documents which
it has submitted to a competition authority, and which is thus included in the file of a
competition authority, or
d) disclosure in all or any of the above situations.
Reading the Article in its entirety excludes the interpretation suggested in a) as subparagraph
6 declares that national courts should at no time be able to order a party or a third party to
disclose leniency statements or settlement submissions, thereby extending the personal scope
of the Article beyond competition authorities.44 It also excludes the interpretations in b) and c)
as subparagraphs 2, 3 and 10 are only of relevance if access is sought directly from the
competition authority. However, if the heading is given the interpretation suggested in d), this
may cause some practical problems. Whereas a request for disclosure of documents ‘received
by or submitted to the Commission’ is obviously caught by the provisions in Article 6,45 it
may not always be equally obvious whether other evidence held by a party or third party is
also included in the file of the competition authority. This may lead to a situation where
national courts will always abide by the standard set in Article 6 irrespective of whether or not
the evidence in question is also included in the file of a competition authority.
Unfortunately, it is not only the heading of Article 6 that may require further clarification.
Also subparagraphs 5 and 6 are likely to become the subject of preliminary references. In the
Impact Assessment Report, the Commission acknowledged that, since the publication of the
White Paper, ‘a new issue had arisen’ showing that the EU right to compensation could at
times be at odds with the effectiveness of the public enforcement system. What the
Commission referred to was the Court’s then recent ruling in Pfleiderer, where it had
established that, absent harmonisation, national competition authorities or courts could not
44
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refuse access to leniency material without first carrying out a balancing exercise weighing the
interests of private and public enforcement against each other.46 The ruling came as a surprise
to many competition authorities and concern was expressed that the effectiveness of the
public enforcement system was now in jeopardy. Subparagraphs 5 and 6 address these
concerns and impose restrictions on the disclosure of certain types of documents. While
national courts may at no times order the disclosure of leniency statements or settlement
submissions, other information may only be disclosed after the competition authority – by
adopting a decision or otherwise – has closed its proceedings. This restriction concerns
information that were prepared by a natural or legal person specifically for the proceedings of
a competition authority, information which the competition authority has drawn up and sent to
the parties in the course of the proceedings (such as statement of objections and replies to
such statements), and settlement submissions which have been withdrawn.
First, whereas the wording indicates that the information may be disclosed as soon as the
competition authority has adopted an infringement decision, the case law from the ECJ
suggests that protection may be extended until such date as the decision finding an
infringement has acquired the force of res judicata.47 In the case of EnBW concerning a
request for access to documents under Regulation 1049/2001, the Court declared that a
proceeding under Article 101 TFEU cannot be regarded as closed once the Commission’s
final decision has been adopted irrespective of any possible future judgment by the EU
judicature annulling that decision.48 Given that the annulment of such decision may lead the
Commission to resume its investigation with a view to adopting a new decision, investigations
relating to a proceeding under Article 101 TFEU may be regarded as completed only when
the decision adopted by the Commission is final. The rationale behind the Court’s finding in
EnBW is applicable also to disclosure within the frame of a damages proceeding, and may be
used as an argument for extending the period of protection. 49
A second observation concerns the addressee of the any decisions. Article 6(5) only allows
disclosure of the information in question after the competition authority – by adopting a
decision or otherwise – has closed its proceedings. The provision does not provide any
guidance on against whom the decision should have been adopted. It is no longer uncommon
that members of a cartel choose different routes to end the matter before the Commission or a
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national competition authority. While one member may apply for and receive immunity,
another may enter into a settlement agreement, and a third member may decide to take its
chances in court and therefore become the addressee of an infringement decision. In the
Trucks cartel referred to earlier, all cartel members except Scania chose to settle with the
Commission. While the settlement decision was adopted in 2016, the decision against Scania
was adopted in 2017.50 In situations like these, the cartel victim may want to bring a damages
action already before the Commission has adopted its infringement decision against the nonsettling member. Will the cartel victim then have to await the adoption of the infringement
decision before it can get access to documents (other than the leniency statement) provided to
the competition authority by the parties? According to recital 25 of the Directive, the
provision aims at preventing disclosure from unduly interfering with ongoing investigations,
and chances are that at least some national courts will therefore answer this question in the
affirmative, requiring the case to be closed against all members of the cartel before ordering
disclosure of the information listed in Article 6(5). The provision has been transposed into the
legislation of 28 Member States, and will be applied by a large number of national courts. It is
fair to assume that the application may not always be consistent.
Article 6(6) prohibits the disclosure of leniency statements and settlement submissions. While
these obligations may be necessary to ensure the desired balance between public and private
enforcement, they may not be sufficient to achieve such balance. The Directive protects the
physical documents, but it does not protect the information contained therein. Perhaps rightly
so. The leniency statement contains a description of the infringement, and as established by
the Court in several cases on the publication of infringement decisions, such information is
not protected from publication as that would prevent the Commission from fulfilling its
obligations in Article 30 of Regulation 1/2003.51 Thus pre-existing documents, handed in
during the course of the investigation and containing the same information are fair game
under Article 6(6), and nothing prevents the national courts from hearing witnesses working
for otherwise representing immunity recipients.52 Banning leniency statements from
disclosure is an obvious attempt at maintaining the attractiveness of leniency programmes
while at the same time ensuring effective private enforcement. The question is of course
whether this attempt will manage to shore up the Commission’s leniency programme, or
whether some other measures will have to be taken. The real threat against the leniency
programme is not the fear of having to disclose leniency statements, but rather the fear of
having to pay damages. Companies apply for immunity in order to escape sanctions. If, by
drawing the Commission’s attention to a secret cartel, the company escapes a fine but instead
has to pay damages which cannot be calculated beforehand but which may well meet or
exceed the potential fine, it may choose to keep the cartel from the eyes of the Commission.
50
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According to a study carried out by Jaspers, any damages may be as much as four or five
times as high as the fines imposed by the Commission.53 This means that unless fines or other
public sanctions are increased significantly, a leniency system which does not provide
immunity also from civil liability is unlikely to be reconcilable with an effective private
enforcement system. This irrespective of how the rules on disclosure are framed. According to
Ysewyn and Kahmann, the number of leniency applications received by the Commission has
reduced by almost 50 percent over the last few years. In their article, they also refer to a
survey among a number of practitioners with allegedly extensive leniency experience,
declaring that an overwhelming majority of the participants had sensed a decrease in interest
from their clients to apply for leniency in recent years.54 The increased exposure to civil
damages claims was the factor most frequently mentioned in the survey. 55 Thus while
subparagraph 6 is an attempt at keeping the leniency programmes attractive, it will be
interesting to see if it is adequate.
As mentioned earlier, Article 6(10) makes competition authorities the last possible resort for
obtaining evidence. The Article provides that they shall only have to disclose evidence where
such evidence ‘cannot possibly be obtained from another party or from a third party’. This
will no doubt affect the application of Article 15 of Regulation 1/2003. The Commission has a
general obligation under Article 4(3) TEU to assist national courts when they apply EU
legislation. In competition matters, this obligation is further reinforced by Article 15 of
Regulation 1/2003 which allows national courts to ask the Commission to transmit to them
information in its possession or its opinion on questions concerning the application of the EU
competition rules. Over the years, the Commission has taken this obligation seriously and has
even been willing to hand over documents to which not even the parties to the investigation
normally have access, and which the Commission would not disclose under the Regulation
1049/2001.56
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A final comment on Article 6 concerns its purpose, and the reason why the legislator has
chosen to divide the provisions on disclosure into two different articles. Given that Article 6 –
despite the wording of its heading – is not restricted to situations where disclosure is sought
directly from the competition authority, it is not clear why or how the legislator has made its
division between the provisions in Articles 5 and 6. Should national courts not at all times be
required to consider the need to safeguard the effectiveness of the public enforcement system?
Should information which a company has drawn up specifically for the proceedings of a
competition authority, but which has not been submitted to the authority, automatically be fair
game? Furthermore, which situations are caught by Article 6(4)(b), requiring the national
court to consider whether the request for disclosure has been made in relation to an action for
damages before a national court? Article 6 shall apply in addition to Article 5,57 which
explicitly limits the scope of any disclosure obligations in the Directive to ‘proceedings
relating to an action for damages in the Union’. It is fair to assume that the Court will be
given ample opportunity to interpret and define the meaning of the provisions in Articles 5
and 6 of the Directive.

5.

Diverging Interests Weaken the Rules on Disclosure

The Directive’s provisions on disclosure prompts two reflections. First, it is evident both from
the preparatory works and the recitals of the Directive that the difficulties that cartel victims
experienced when seeking access to evidence was considered one of the key obstacles to
securing an effective private enforcement system throughout the European Union. While the
Directive addresses this problem, it does not manage to completely remove the hurdle.
Second, if the Commission was initially enthusiastic about having a private enforcement
system put in place alongside the rules on public enforcement, at least part of the enthusiasm
must have vanished into thin air when the Court delivered its ruling in Pfleiderer. The
Directive does address the Commission’s concern about the well-being of its leniency
programme, but it remains to be seen whether the legislator has struck a balance between the
interests of public and private enforcement, or whether the rules on disclosure as they are now
framed will neither manage to ensure a level playing field in the area of private enforcement,
nor manage to maintain the attractiveness of the leniency system. 58
decision by the Commission to share the reply with the UK court. Alstom stuck to its words and later brought an
action before the General Court seeking the annulment of the Commission’s decision to accede to the request for
cooperation (Case T-164/12). Following the development in the proceedings before the national court, the High
Court later withdrew its request for cooperation, and the Commission agreed also to formally withdraw the
contested decision. This is discussed in more detail in H Andersson, Access to the European Commission’s
Cartel Case Files – Promoting or Preventing Effective Competition Law Enforcement?, Forthcoming at Hart
Publishing, Autumn 2020.
57
Article 6(1)(b).
58
The question whether the leniency system should be saved or whether there are alternative solutions falls
outside the scope of this article.

Helene Andersson

Already the Ashurst report identified the difficulties of obtaining the necessary evidence as
one of the key obstacles to achieving effective private enforcement throughout the European
Union. Noting that the rules on disclosure varied widely between the Member States with the
UK, Ireland and Cyprus on one side and the remaining Member States on the other, the
Ashurst report quite matter-of-factly identified the obstacles in the following way:
The clearest obstacle here is the fact that in most Member States parties are not under an
obligation to produce relevant information and often will only be ordered to do so when the
requesting party can identify the individual document he seeks, which in many cases will simply
not be possible.59

Through the Directive, the national rules on disclosure will be drawn closer to each other as
some Member States will allow for broader disclosure rules than earlier, whereas the rules in
other Member States may have to be applied more restrictively. Under the Directive,
claimants should no longer be required to identify specific documents. Instead it should be
sufficient for them to limit the request to relevant categories of evidence ‘circumscribed as
precisely and as narrowly as possible on the basis of reasonably available facts’. It is not clear
from the wording exactly how narrowly these categories must be defined, and there is an
obvious risk that at least some national courts will continue to require a high degree of
specificity. This especially since the Directive explicitly requires any categories to be
identified on the basis of the nature or content of the documents, and bans any requests where
the categories have been defined more generally with references to the competition
authorities’ case files. The requirement is motivated by the legislator’s interest in ensuring
that competition law infringers cooperate with the competition authorities and provide those
authorities with evidence of their unlawful behaviour.
Indeed, it is clear from the Impact Assessment Report that when drafting the Proposal, the
Commission was not willing to abandon its leniency programme, as it did not consider there
to be any other means of ensuring an equally effective and efficient cartel enforcement. In the
report, the Commission declared that, in the absence of adequate protection of leniency
programmes, the negative consequences arising from any uncertainty as regards the protection
of leniency material could not be offset by efficient alternatives. In particular, the
Commission declared, it would not be possible to offset the negative effects by increased exofficio investigations into suspected infringements. Such an attempt, the Commission
continued, would not only be more costly both for public enforcers and undertakings alike,
but would not enable public enforcers to uncover comparably useful evidence with a view at
proving infringements. On the one hand, leniency programmes allow the Commission and
NCAs to pursue a targeted enforcement on conducts where the likelihood to find an
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infringement is much higher, and free resources for the pursuit of ex officio cases while
maintaining an adequate degree of deterrence.60 Thus, the Directive’s provisions seek to
maintain the attractiveness of the leniency programme by prohibiting broad disclosure
requests, and by keeping leniency statements out of reach from the cartel victims.
The question is of course whether these attempts at protecting the leniency system are
adequate. As long as the information contained in the leniency statements is not protected,
and as long as any other leniency material may be disclosed, the protection appears too weak
to be effective. Furthermore, and perhaps more importantly, it is likely that it is the fear of
private enforcement as such that affects the attractiveness of the leniency programme, rather
than the nature or scope of the information disclosed to cartel victims. Should that be the case,
then extending protection to cover other leniency material or to prevent immunity recipients’
employees to be called as witness will not save the leniency system, but will instead weaken
the private enforcement system. Perhaps the only solution is either to find a worthy substitute
for the leniency programme or to extend leniency into the sphere of antirust damages actions,
in which case there would no longer be any need to maintain a restrictive approach to
disclosure.
A final issue which deserves reflection concerns the need for a level playing field in the area
of access to evidence. As is shown in the foregoing, there is a risk that national courts find
ways to maintain their previous practices, and that cartel victims will continue to experience
difficulties in accessing evidence in some Member States. The question is to which extent
other provisions in the Directive manage to make up for any ‘flaws’ or weaknesses in the area
of evidence gathering. The Ashurst report identified causation as one of the hardest points to
prove for a cartel victim. Through the Directive, cartels are presumed to cause harm,
infringement decisions are now binding upon national courts, and anyone who has
participated in the cartel is jointly and severally liable for the harm caused. 61 Thus while the
cartel victim will have to prove the overcharge (or any other loss suffered), it is unlikely that
it will have to focus on the measures taken by the cartel participants within the cartel and
show ‘who did what’. Instead it will be the responsibility of the defendants to sort out their
respective proportions of liability and payment.
A recent study carried out by Laborde could be taken to support this view, as it shows that the
number of cartel damages actions appears to be growing rapidly. 62 The study, which was
carried out in 30 European countries,63 identified 144 cartel damages actions in these
countries. However, the cases identified all came from thirteen countries. In the remaining
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seventeen countries, no cases were thus identified. While there may be a number of reasons
for this, there is an evident risk that in at least some Member States, cartel victims still
experience difficulties in accessing the evidence necessary for them to prove their case, that
this affects their willingness to bring matters to court, and that the envisaged level playing
field envisaged by the Directive has thus failed to materialise.

*****

