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Abnormally low tenders: pricing strategies and efficient assessment by
contracting authorities and courts/the complaints board
Abnormally low tenders is a highly topical issue at the practical level in public procurement: there
is a fine line between fierce price competition and low pricing which is not desirable, and this line
has not been clearly drawn. This project will examine where the line is drawn by courts/the
complaints board, and make an economic assessment which should result in recommendations on
how categories of low prices should be handled, taking into account the recent amendment of the
provision on abnormally low tenders.

Background and research questions
The project is an interdisciplinary approach to abnormally low tenders, which is the only regulation
of public procurement at EU-level that directly addresses the pricing behaviour of tenderers. The
main purpose of public procurement at EU-level is to create an internal market for public contracts,1
whereas at national level, the regulation of public procurement has several purposes, some of which
are prevention of corruption, promotion of innovation, implementation of environmental and social
policies, and last, but not least, value for money. The provision on abnormally low tenders is
intended to provide contracting authorities with a safety valve in cases where price is too low –
lower than “desirable”; a level which has no yet been clearly identified by the European Court of
Justice (CJEU) and where national courts and complaint boards therefore have a wide discretion.
The research will focus on how this discretion has been utilised. The optimal (first best) empirical
data would be on how contracting authorities handle apparently abnormally low tenders, but such
data is not readily available, as not all cases lead to the filing of a complaint. Therefore, the research
is taking its empirical point of departure in the increasing number of cases concerning abnormally
low tenders handled by the public procurement enforcement systems in Sweden (courts) and
Denmark (the complaints board for public procurement).
The concept of an abnormally low tender is not defined in Article 55 of the Public Procurement
Directive from 2004,2 or in the new Public Procurement Directive from 2014.3 However, an
indication is given in the amended provision on abnormally low tenders in Article 69 in the new
Public Procurement Directive from 2014. In Article 69, it is stated that contracting authorities are
obliged to reject tenders as abnormally low, if the tender is low because it does not follow national
labour law and national collective agreements, cf. Article 18(2) of the Public Procurement Directive
from 2014. In other words, at a first reading of the wording of the provision a significant costcomponent – i.e. wages – is now apparently fixed and strictly regulated by the obligation to reject
any tender that does not include the required wage level in its budget; the interpretation of the
1
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provision could however be different, which is one of the elements that will be examined in the
research project. This apparent requirement to include wage-costs in the budget could change the
“pricing game” for tenderers, as it may change the way courts and complaint boards assess whether
a tender is abnormally low.
The project aims at establishing how courts and complaint boards in Sweden and Denmark
currently handle apparently abnormally low tenders, and at categorising the types of pricing
behaviour of tenderers, in order to predict any changes warranted by the Public Procurement
Directive from 2014. This will be done by examining case law in the two countries. The main
questions, which the research will aim at answering, are:
What is an abnormally low tender in Sweden and in Denmark, respectively?
Which pricing strategies can be identified in the case law?
From an economic point of view, is the handling of the pricing strategies by the courts/complaint
board optimal?
How will the amendments introduced by Article 69 affect the assessment of abnormally low tenders
and/or the pricing strategies of tenderers?

State of the art
The CJEU has on a number of occasions had the opportunity to interpret the provision on
abnormally low tenders, which has been present in all public procurement directives since the
Public Works Directive from 1971.4 Without exception, the judgments of the CJEU have concerned
the procedural aspects of what is now Article 55 of the Public Procurement Directive; that is, the
requirement to establish that an apparently abnormally low tender is actually abnormally low by
conduction of an inter partes verification procedure.5 The provision on abnormally low tenders has
given rise to many academic writings, most of them by lawyers, but also some by economists; this
literature is summarised below.
a. On the concept of an abnormally low tender:
Arrowsmith (1996) found that an abnormally low tender is one which appears to offer the tenderer
no reasonable opportunity of making a profit. This point of view was explicitly changed, however,
in Arrowsmith (2005), where she defined a tender as abnormally low when it is clear to the
contracting authority that the tenderer will not be able to perform the contact. Arrowsmith (2014)
recognises that not only risk of non-performance, but also any unlawfulness stemming from noncompliance with legislation, could be reasons to declare a tender abnormally low. This perspective
4
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takes its point of departure in the overall economic situation of the specific tenderer and requires the
contracting authority to assess whether the low price in casu will lead the tenderer into bankruptcy.
This approach was criticised by Ølykke (2010) who argued that Arrowsmith’s non-performance
approach would discriminate SMVs and favour public tenderers, and at the same time it would be
contrary to a coherent interpretation of EU-law, as there is a well-established case law in the area of
competition law, build on principles of economic theory, which identifies a lower boundary for
rational price-setting. There are two types of this price setting in public procurement; predatory
pricing but also unbalanced bidding (cf. Section c. below). Ølykke proposed a model for the former
one, where this test as a tool from competition law could be implemented into public procurement
law, allowing for discretion so contracting authorities could assess reasons provided for pricesetting below total costs of fulfilling the specific contract, and pointed to the compatibility with
indications provided by the CJEU in the sparse case law available. Other academics have similarly
focussed on costs of fulfilling the specific contract,6 some even with specific reference to
competition law.7 However, Arrowsmith’s risk of non-performance approach has been favoured by
others, notably Trepte (2004 and 2007), and Sanchez-Graells (2013).
b. National application of the provision on abnormally low tenders:
A comparative compilation edited by Comba and Treumer (2013) concerns award procedures in
several Member States: Denmark, France, Germany, Itlay, Poland, Romania, Spain and United
Kingdom. Each of the chapters on national law includes a section on the handling of abnormally
low tenders. Moreover, a chapter in the book is dedicated to “Rejection of abnormally low and noncompliant tenders in EU public procurement: A comparative view on selected jurisdictions”, written
by Sanchez-Graells: it compares the rules and reported practice from the mentioned countries. The
focus in that chapter is on legislative solutions for identification of abnormally low tenders in the
selected Member States. The section on abnormally low tenders in the chapter on Denmark, written
by Steen Treumer, is not comprehensive, in the sense that only a few cases (5) are considered.
Notably, Sweden is not represented in the book. Even though it must be acknowledged that some
interest in the topic “abnormally low tenders” has been given also from a comparative perspective,
it is submitted that the proposed research has a completely different aim, scope and method,
especially considering the comprehensive and interdisciplinary approach.
c. Economics on pricing strategies in public procurement
There are basically two types of low tenders in the literature. The most commonly discussed is
when the total price of the bid is low, a version of predatory pricing. Another version is when
certain parts (i.e. unit prices) of a bid is low, but the ex ante offer as a whole seems reasonable i.e.
unbalanced bidding.
Calveras, Ganuza and Hauk (2004) take a company law perspective on the first type and analyse the
effects of limited liability on tenderers pricing behaviour. They argue that in situations where costs
6
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interdisciplinary approach is preferable as law and economics are equally important in assessing
when an tender is abnormally low and how different pricing strategies of companies resulting in
apparently abnormally low tenders should be handled in practice by contracting authorities.

Methodology
As the point of departure will be the application of the provision on abnormally low tenders by
courts/the complaints board, initially, the cases must be collected. To the knowledge of the
researchers involved in the project, in the spring of 2014, there were more than 50 judgments from
Swedish courts involving (apparently) abnormally low tenders, whereas the Danish complaints
board for public procurement had given 20 verdicts. The first task will be to gather all the cases
which will form the empirical basis for the research.
The examination of the case law should, first, reveal indications of how the concept of an
abnormally low tender is perceived by the two legal systems; and, second, try to categorise the
different types of pricing behaviour observed, and clarify how each of these behaviours are handled
by the courts/the complaints board. This will be an interdisciplinary exercise which will rely on a
systematic registration of several parameters for each case, such as: who relies on the provision on
abnormally low tenders (contracting authority unsuccessful competitors, the tenderer who submitted
the tender rejected as abnormally low); which reason is provided by the contracting authority for
rejecting or accepting the low prices tender; which reason is provided by the tenderer who’s tender
is claimed to be abnormally low; what are the market conditions; how many tenderers tendered;
which price elements are low; which arguments did the courts/the complaints board use; was the
tender found to be abnormally low or not. The categorisation will have qualitative aspects and any
assumptions made by the researchers in this categorisation will be clearly spelled out.
The methodology applied in order to determine the current state of law with regard to the concept of
an abnormally low tender will be the legal dogmatic method. A challenge is the different legal
systems, but the analysis will not be comparative, as ultimately EU law applies. Hence, the legal
dogmatic analyses will be made separately for each country (länderberichtmetoden), based on the
national legal sources, and then a comparison will be made of how the national legal systems
administer Article 55 of the Public Procurement Directive from 2004 (dynamic comparison);8
lastly, compatibility with EU law is assessed using the legal dogmatic method which is
characteristic for the Scandinavian legal theory,9 but based on the legal sources which are relevant
at EU-level.10
Third, by theoretically explaining and assessing the possible success of the identified pricing
behaviours it will be possible to determine whether the courts/complaint board are treating the
apparently abnormally low tenders correctly. This will include an economic analysis to define
whether the verdicts are in line with the theoretical definitions of predatory pricing or unbalanced
bidding. Regardless of whether the judgments/verdicts and the definitions coincide, an efficiency
8
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analysis will be made deciding on the magnitude of the low tender from a socioeconomic
perspective. This will be done on a case by case basis to see whether there are any trends in the
material.
Lastly, the impact of the new obligation to reject introduced by Article 69 in the new Public
Procurement Directive from 2014 will be examined and assessed by reference to the pricing
behaviours and current perception of the concept of an abnormally low tender which have been
documented in the previous analyses; this is an interdisciplinary exercise. The new provision on
abnormally low tenders will significantly change the pricing game in public procurement, as an
obligation to reject tenders as abnormally low will be placed on contracting authorities under certain
circumstances. It will be examined how the change introduced will affect the concept of an
abnormally low tender as it is currently understood in Sweden and Denmark, respectively. The
intention is that the research should include legal policy, de sententia ferenda,11 advising on how
the contracting authorities and subsequently courts/the complaints board should assess apparently
abnormally low tenders in future cases under the new obligation to reject such tenders. The
recommendations will focus on satisfying the welfare at EU level; that is, the interest in obtaining
the internal market in contrast to other national interests in public procurement. National intentions
stipulated by contracting authorities from accepting/rejecting abnormally low tenders will be
acknowledged but will not be decisive.

Impact
Initially, the research will focus on mapping the national practices in Sweden and Denmark, but the
findings and recommendations could be generalised within the EU. Hence, the research strives for
benefiting the taxpayers in all EU Member States by giving recommendations on how (apparently)
abnormally low tenders should be handled to ensure that the best tenderers win public contracts.
Apart from contributions on the EU level, the mapping of Swedish and Danish legal practices
regarding low bids is of value on its own. There is a lack of empirical work regarding low tenders.
Forthcoming work (Nyström, 2014) indicates that the magnitude of the problem with unbalanced
bidding in the Swedish construction industry could be overrated. There is a need for more empirical
work on these topics.

Research plan
The research will be conducted in cooperation between associate professor, Ph.D., Grith Skovgaard
Ølykke, Copenhagen Business School, who will do the legal part of the research, and Ph.D., Johan
Nyström, Swedish National Road and Transport Research Institute (VTI) and Centre for Transport
Studies (CTS) at KTH, who will do the economic part of the research. Grith, who has a Master in
Business Administration and Commercial Law, wrote her Ph.D.-thesis (published in 2010), on the
concept of an abnormally low tender from a competition and State aid law perspective, drawing on
economic theory, e.g. on predatory pricing. Since, she has published in the area of interaction
between public procurement, competition and State aid rules, and has engaged in interdisciplinary
research projects. Johan is an economist, but wrote his Ph.D.-thesis at KTH on collaboration and
11
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procurement in the construction industry. Since then, he has worked as lobbyist and management
consultant on different topics including public procurement; however, five years ago, he returned to
economic research in the area of public procurement and contracting. His recent work has focussed
on unbalanced pricing.
In the first term (autumn 2015), the empirical material, i.e. the case law, will be collected, and a
registration of the data will be initiated.
Primo the second term (spring 2016), a meeting will be held to discuss the registration based on the
experiences already made in the first term, and during the second term, the registration will be
completed. The analysis will be initiated. One or two meetings will be held to discuss this work.
In the third term (autumn 2016), the research is finalised. The paper will be presented at both
Copenhagen Business School and VTI to secure academic quality. One or two meetings will be held
to facilitate the finalisation of the project and writing of the expected outcome, which is an article
for an international peer-reviewed journal.

Budget
In the budget under “other expenses” an amount is requested to pay for research assistance in the
first and second term with regard to the collection and registration of the empirical material (2015:
200 SEK/hour and 2016: 206 SEK/hour). Moreover, estimated expenses to pay for obtaining the
judgments from Swedish courts, as well as travelling costs, will be included in this budgetary post.
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