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Sammanfattning

Inledning

Denna rapport ger en oversikt over de tillvagagangssatt och sarskilda metoder som
anvands for att bedoma de ekonomiska effekterna av en konkurrensmyndighets
arbete, med sarskild betoning pa metodernas fordelar och nackdelar.

Syften med utvéardering

Utvardering genomfors av konkurrensmyndigheter (CA) och/eller oberoende
akademiker/konsulter. Utvardering kan anta méanga olika former, som kan delas in
i fyra kategorier

e Ansvar: det finns en skyldighet att kvantifiera konkurrenspolitikens totala
fordelar, som kan uppskattas i forhallande till ndgot pa féorhand angivet
mal.

e Uppskattning av ett specifikt politikomrade eller ett sarskilt ingripande i
syfte att kontrollera kvaliteten pa konkurrensmyndighetens beslutsfattande;
detta kan anvandas for att bidra till att gora framtida interna prioriteringar
och resursfordelning.

e Uppskattning i den akademiska litteraturen har ofta bidragit vid teknisk
utveckling av utvarderingsmetoder som anvands av
konkurrensmyndigheter.

e Att vardera skadestand och boter kraver ofta en utvardering av den skada
som orsakats av de berorda foretagen, och darfor vinsterna med
ingripanden fran konkurrensmyndigheter.

Utvarderingsmetoder
Denna rapport fokuserar pa tre kvantitativa huvudmetoder:

e Simulering, baserad pa ekonometrisk modellering i oligopolteori
e Eventstudier, med bevismaterial fran kapitalmarknaden
e Skillnad-i-skillnader, baserat pa statistisk analys av fore och efter

Vi diskuterar ocksé andra metoder mer kortfattat, inklusive: aggregerade
internationella ekonometriska jamforelser; uppfoljningsundersokningar av
parterna/konkurrenterna/kunderna/leverantdrerna; expertkommentarer och
domstolsbeslut; och undersékningar av kollegers/praktikers asikter.



Ex-ante versus ex-post

Ex post-utvardering genomfors retrospektivt med anvandning av information om
"vad som faktiskt hdnde sedan’, det vill sdga efter att ingripandet dgde rum. For att
utvardera effekten, jimfors sedan "vad hander sedan” med vad som skulle ha hént,
om ingripandet inte hade dgt rum. Ex-ante-utvardering kan genomforas antingen
fore eller efter handelsen, men anvander endast information som skulle ha varit
tillganglig vid tiden for policybeslutet. I det fallet projicerar utvarderaren framat
och jamfor vad som skulle handa med och utan ingripandet.

Politikomraden

I princip kan utvardering tillimpas pa alla konkurrenspolitikens omraden, men i
praktiken har fusioner och karteller tilldragit sig mest uppmarksamhet. Enligt
forfattarens asikt krdvs mer forskning om utvardering av andra omraden, i
synnerhet artikel 102 (missbruk av dominerande stillning) och advokatverksamhet.

Det kontrafaktiska fallet

En huvudfréaga i alla utvarderingar ar att identifiera ett lampligt kontrafaktiskt fall -
vad skulle handa om ett ingripande inte skett. Detta tilldrar sig ibland otillracklig
uppmarksamhet i tidigare studier.

Utvarderingar for ansvarighet

Forsta delen av rapporten (kapitel 2-5) dgnas at utvarderingar av en
konkurrensmyndighets aktiviteters allmdnna effekter pa konsumenternas valfard.
Den fokuserar pa de rapporterade metoderna hos de myndigheter dér sadant
arbete verkar mest avancerat, atminstone enligt vad som kan bedémas av allméant
tillgangliga publikationer.

Storbritanniens Office of Fair Trading (OFT)

Varje ar publicerar OFT en rapport 6ver positiva effekter, som kvantifierar vardet
av de valfardsvinster som OFT:s ingripanden ger, jamfort med kostnaderna for
dem for den brittiske skattebetalaren. De utmarkande dragen i OFT:s metod ar att:

e Uppskattningar uttrycks i termer av fordelar for konsumenter

e Uppskattningar som regel ar ex-ante, men med nagra ex post-fall

e Uppskattningar ar avsiktligt ‘forsiktiga’, och presenteras som ‘punkt’-
uppskattningar, tillsammans med en rad rimliga varlden

e De flesta, men inte alla, politikomraden ar inkluderade i utvarderingen

For aren 2008-2011 bedomer OFT att andelen fordelar for konsumenterna pa grund
av dess aktiviteter i forhallande till kostnaderna ar 10:1, ndstan det dubbla jamf{ort
med malet pa 5:1. De flesta av dessa fordelar harror fran korrigering/férbud av



annars konkurrenshammande fusioner, uppbrytning av karteller och effekten av
marknadsanalyser.

Vid bedémning av effekten av sina beslut om fusioner, stodjer sig OFT starkt pa
simulering. Man kalibrerar modellerna med vardena lag, medelh6g och hog
branschelasticitet (som ofta ar en nyckelinput i modellen), och man anvander
mediet som den valda punktuppskattningen. Besparingar antas racka i tva ar. Off-
model-justeringar kan ocksa behovas for att infoga nagot sardrag i fusionen eller
marknaden som inte fangats upp av modellen. For ingripanden mot karteller,
baseras dar sa ar majligt uppskattningarna pa information fran case-team. Dar det
inte ar mojligt galler "tumregler som 6verensstammer med internationell basta
praxis och aktuell akademisk forskning": (i) i brist pa ett ingripande skulle kartellen
ha existerat i ytterligare sex ar; (ii) endast priset for de 6vertradande parterna okas
av kartellen; (iii) kartellen skulle ha fortsatt att ta ut 6verpriser med 15 procent.
Vanligen utvarderas valdigt fa artikel 102-fall. Metoden liknar den for artikel 101,
men med tva skillnader: (i) standardprisokningen ar 10 procent, (ii) varaktigheten
overlats at handlaggarens gottfinnande i det enskilda fallet. Marknadsanalyser &r
det enda omrade dar effektutvarderingar ibland baseras pa ingédende ex post-
analys.

OFT gor ocksa forsok att partiellt utvardera sitt konsumentskyddsarbete. Metoden
anviander data om antalet klagomal fore och efter ett ingripande, och minskningar
av antalet klagomal omvandlas till ett ekonomiskt varde genom att varje klagomal
varderas till en andel av inkopsvardet av den aktuella produkten eller tjansten.

Jamforelse av Storbritannien, EC och USA

Om man sétter de rapporterade uppskattade fordelarna for dessa tre jurisdiktioner
bredvid varandra star det omedelbart klart att de inte ar direkt jamforbara. Det
beror pa att de olika myndigheterna anvander olika antaganden och konventioner i
sina uppskattningar.

Det ar ocksa pafallande att uppskattningarna varierar avsevart over tid. En orsak &r
att storleken pa marknaderna dar ingripanden gors kan variera dramatiskt, till
exempel nér stora ingripanden gors pa en marknad ett sarskilt ar kan det leda till
ojamnheter i tidsserien. Antalet avslutade fall kan ocksa variera avsevart over tid.
Detta kan bero pa de langvariga forfaranden som ar forenade med vissa typer av
utredningar (sarskilt karteller). For att minska omfattningen av svangningar i
siffrorna Over tid rapporterar brittiska myndigheter tre ars rorliga medeltal. En
tredje orsak till variationerna ar andringar i de antaganden som anvands av
konkurrensmyndigheterna.

Jamforelse av antaganden

For att uppskatta effekten av ett enskilt ingripande kravs information om
marknadens storlek, den avlagsnade eller undvikta prisokningen och hur lang tid
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det hojda priset skulle ha gallt om ingripandet inte gjorts. Av dessa dr den mest
utmanande delen av utvarderingen att uppskatta storleken pa prisdkningen och
hur lang tid ingripandet har effekt.

For karteller ar den forsta basta uppskattningen av en kartells overpriser att
anvanda en uppskattning som har fatts fram under utredningen. Till skillnad fran
OFT antar andra myndigheter att deras ingripande bara leder till tio procents
minskning av priset. OFT:s antagande om 15 procent verkar dverensstimma battre
med empiriska bevis i den akademiska litteraturen. Vad galler en kartells
forvantade livslangd, om den inte hade upptackts, anvander
konkurrensmyndigheterna antaganden med vidare spridning. OFT forsoker stodja
sig pa bevis fran existerande empiriska studier for att avgora vad som vore det
lampligaste antagandet, men dessa studier bygger givetvis bara pa upptackta
karteller, som mycket vél kan skilja sig fran oupptackta (det antagande som kravs
hér ar hur lange kartellen skulle ha fortsatt om den forblivit oupptackt). Om man
vander sig till ekonomisk teori for insikter dr min slutsats att kartellerna ar sa
heterogena att ett fallspecifikt tillvigagangssatt, som nyligen antogs av EC, verkar
overensstamma bast med ekonomisk teori.

For ingripanden mot fusioner ar det ganska vanligt att anvanda simulering fOr att
uppskatta hur priset skulle ha kunnat d&ndras om fusionen hade fortsatt utan
konkurrensmyndighetens ingripande i specifika fall. Alternativt nar effekten av en
fusion pa priset uppskattats under utredningen anvands det ibland. Till exempel
antog EC tidigare att besparingar for konsumenter som blev resultatet av ett beslut
om korrigering av en fusion skulle bli sa mycket som tio procent av
marknadsomsattningen, under det att andra myndigheter ibland har anvant ett
mycket lagre standardvarde pa en procent. Om man vander sig till den akademiska
litteraturen rader ingen uppenbar samsyn om hur mycket konkurrenshammande
fusioner vanligen hojer priset. Av den orsaken verkar simulering fall-for-fall vara
det lampligaste tillvagagangssattet. Konvergensen ar storre mellan olika
konkurrensmyndigheter nar det galler hur lange den prishéjning som fusionen
leder till antas ska vara: for den ldgre gransen vanligen ett till tva &r; men for den
hogre gransen verkar den fall-for-fall-metod som anvands av EC lamplig.

For de andra politikomradena ar missbruk av dominerande stidllning den storsta
utmaningen for bedomningen. Om fallspecifik information inte finns gors flera
olika antaganden om standardprisdkningen och 6vertradelsens varaktighet.
Emellertid gor bristen pa empiriskt akademiskt arbete om missbruk av
dominerande stillning det svart att vardera dessa antaganden. En del
konkurrensmyndigheter varderar ibland ocksa konsumentskydd eller
advokatverksamhet. Exempelvis har FTC rapporterat antalet klagomal av
konsumenter och andelen av FTC:s ingripanden for konsumentskydd som riktar
sig mot dmnet konsumenters klagomal till FTC. Andra metoder, till exempel
undersokningar av konsumenttillfredsstallelse, anvands ocksa i andra lander.
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Begreppsfragor i utvarderingar av ansvarighet

Denna genomgang vacker nagra allmanna fragor for vidare diskussion och
undersokning;:

e Uppskattningar ar uppenbarligen mycket kansliga for de antaganden som
anvands. En fall-for-fall-metod ar darfor 6nskvard nar det ar mojligt, men
ndr det inte dr det, finns det skal att efterstrava gemensam praxis nér det
galler standardantaganden, och dessa bor baseras pa teori och bevis.

e Det ar rimligt att tolka resultaten av dessa utvarderingar som typiskt
forsiktiga uppskattningar. Under det att detta ar lampligt sarskilt for
sjdlvutvardering finns det en risk for att konkurrensmyndigheter kan
“underskatta sig sjdlva’ nar de rapporterar till regeringen och yttervarlden
om de fordelar som de ger.

o Effektutvdarderingar beaktar endast de fall dd konkurrensmyndigheten hade
beslutat att ingripa, och utesluter fall da det inte skedde nagot ingripande.
Till exempel i fusioner finns ingen effekt forenad med fusioner som
konkurrensmyndigheten ratteligen gav tillstand till utan ingripande, kanske
av effektivitetsforbattrande skal.

e Nar effektutvarderingar anskaffas av ansvarsskal finns det en risk att
konkurrensmyndigheten kommer att vilja de “enkla alternativen’ i sina
ingripanden i stallet for att driva svara fall dar det vore mer onskvart att
anvanda mer resurser och skapa prejudikat, &ven om dessa inte ger
‘maétbara fordelar’. En relaterad risk ar att sjdlva utvarderingsprogrammet
kan introducera ett ytterligare motiv for férvringande gottfinnande i
konkurrensmyndighetens beteende. Av dessa orsaker kan det vara battre att
ibland anvéanda en extern revisor for att genomfora bedomningen

Det finns utan tvekan avsevarda icke observerade effekter av konkurrenspolitik -
sarskilt avskriackande av konkurrenshimmande beteende (se nedan).

Ex post-utvardering av konkurrensmyndigheter

Ovanstaende utvarderingar ar huvudsakligen ex-ante, men
konkurrensmyndigheter genomfor ocksa ex post-utvarderingar, vanligen mer pa
ad hoc-basis.

Dessa utvarderingar ar av tva huvudtyper. Kvalitativa studier undersoker
vanligen marknaden efter ett ingripande for att faststdlla om forutsagelserna vid
tiden for ingripandet har slagit in eller inte - till exempel marknadsintrade och
expansion. Kvantitativa studier forsoker oftare faststdlla orsakssamband mellan
ingripande och till exempel en férandring av marknadspriset. Nar utvarderingen
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bestills av konkurrensmyndigheten kan en blandning av dessa tva typer av metod
anvandas.

Det mest anmarkningsvarda publicerade exemplet dr en rad bestdllda granskningar
for de olika brittiska konkurrensmyndigheterna och relevanta departementen.
Olika metoder har anvénts: bara djupintervjuer; intervjuer med marknadsaktorer i
kombination med simuleringar; DiD och en undersckning av marknadsaktorer.
Uppfoljnings-frageformular och/eller intervjuer ger utan tvivel ofta ovarderliga
insikter men ar oundvikligen behaftade med ett antal potentiella begransningar: lag
svarsfrekvens, fordomar hos svarande, parterna har ofta korta gemensamma
minnen, och enligt deras synsatt kan ingripanden ofta tas 6ver av andra
efterféljande och viktigare handelser.

Andra ex post-granskningar fokuserar ibland péa intressenters uppfattning om
konkurrensmyndighetens arbete i allménhet (t.ex. Storbritanniens Competition
Commission (CC) och EU-kommissionen (EC)). EC bestaller ocksa en del av sitt
utvarderingsarbete av externa experter (se nedan anforda fallstudier).

Utvarderingsmetoder

Andra delen av rapporten (kapitel 6 och 7) fokuserar mer specifikt pa de alternativa
metoder som anvands for att utvardera effekt i sarskilda fall.

Simulering och strukturmodeller

Stimulering omfattar vanligen tre stadier: (i) en explicit formell modellering av
typen av konkurrens pa marknaden, som ofta innefattar en strukturmodell som
hérror fran oligopolteori, parat med en sarskild modell for efterfragesystemet; (ii)
kalibrering av modellen med numeriska viarden for modellens parametrar,
hérledda fran direkta observationer eller fran ekonometrisk uppskattning av
efterfragesystemet (t.ex. befintliga marknadsandelar, priser och externa
uppskattningar av efterfrageelasticiteter); (iii) anvandande av modellen for att
bedoma hur jamvikten skulle forandras med och utan ett ingripande av en
konkurrensmyndighet. Simulering kan vara antingen ex-ante eller ex post, men de
flesta tillampningar ar ex-ante i den meningen att de baseras pa data som ar
tillgangliga vid tiden for ingripandet - dven om de faktiskt genomfors retrospektivt.

- Tidigare litteratur

Den tidiga utvecklingen av simulering var fast rotad i den akademiska litteraturen
och de flesta av de fruktbarande bidragen avsag simulering av fusioner. I 6kande
grad har de senaste 20 aren simulering forekommit i specifika fusionsutredningar
av konkurrensmyndigheterna och radgivare till parterna.
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- Fordelar och nackdelar

Simuleringens stOrsta styrka ar dess uttryckliga anvandning av teori for att
identifiera det kontrafaktiska fallet. Detta underlattar "forening” av den analys som
genomfordes vid tiden for ingripandet med efterfoljande utvardering av politikens
effekter, och ger i sin tur en tydlig mojlighet att utvardera de antaganden som
gjordes vid tiden for ingripandet.

Emellertid ar simulering valdigt kéansligt for modelleringsantaganden. Ibland ar det
en styrka, t.ex. genom att det avsldjar hur kansliga forutsagelser ar for det
kontrafaktiska fallets exakta art, men ibland ar denna kéanslighet inte till nagon
hjélp, eftersom det inte finns nagra starka teoretiska skal att valja, t.ex.
efterfragekurvans funktionella form. Simulering passar battre for vissa typer av
oligopolmodeller (och darfér marknader) an andra. Det &r lattast att anvanda nar
konkurrens astadkoms genom pris och kvantitet med uteslutande av innovation,
ompositionering etc., och mdjliga forandringar i beteende (relevant for
koordinerade effekter). Kopkraft har ocksa visat sig svart att inforliva
tillfredsstéllande, och simulering av budgivningsmarknader ar fortfarande i sin
barndom. Séledes ar utvardering baserad pa simulering kraftigt vinklad mot vissa
typer av marknader, vilket kan leda till ensidighet vid urval av sampel. En annan
potentiell kélla till ensidigt urval harror fran simuleringens stora beroende av data.
Manga av de fruktbarande studierna bygger pa disaggregerade datauppsattningar
av hog kvalitet konstruerade fran scannerkallor; men dessa hamtas givetvis oftast
fran en relativt liten uppsattning konsumtionsvaror (som ofta saljs i
livsmedelsbutiker). Slutligen ar bevisen blandade for hur val simulering forutsager
faktiska utfall.

- Back-of-the-envelope (enkel) simulering

Eftersom fullstandig simulering ar mycket data- och analystidskravande anvander
konkurrensmyndigheter ofta forenklade versioner - som vanligtvis kan
approximeras av Cournot-modellen eller enkla differentieringsmodeller

Eventstudier

En eventstudie utnyttjar data om finansmarknader for att mata effekten av en
héandelse pa ett foretags marknadsvarde. Om finansmarknader ar effektiva kommer
effekten av nagon hdndelse pa ett foretags diskonterade resultat omedelbart att
kunna iakttas genom forandringarna i dess aktiekurs. Metoden innebéar matning av
eventuella onormala intdkter forenade med en handelse (t.ex. tillkdnnagivande av
en fusion, och dessa identifieras som skillnaden mellan den observerade rorelsen i
aktievdarderingen och den som skulle ha intraffat om héndelsen inte intréaffat.
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- Tidigare litteratur

For fusioner granskar eventstudier vanligen effekten av fusionens
tillkannagivanden och konkurrensmyndighetens beslut pa varderingen av de
sammangaende foretagen och deras konkurrenter. Med stod i stabila resultat fran
den 6vervagande delen av oligopolteorin, kommer en konkurrensframjande fusion
att skada parternas konkurrenter, under det att en konkurrenshimmande fusion
kommer att gynna konkurrenterna. Detta framhédver metoderna i ett antal studier
av effekterna av fusionsregleringar i de viktigaste jurisdiktionerna de senaste 20
aren. Eventstudier av karteller granskar vanligen effekten av gryningsrader och
konkurrensmyndighetens efterfoljande beslut pa aktiedgarnas lagervarderingar.
Metoden har mindre ofta anvéants pa fall av missbruk av monopol.

- Fordelar och nackdelar

Det centrala antagandet i en eventstudie &r att finansmarknaderna &r effektiva. Om
de dr det ger denna metod opartiska uppskattningar som ar bade "objektiva" och
snabba.

Emellertid ifrdgasatts detta antagande - pa allmén niva - av ett antal
kommentatorer. Mer specifikt maste, nar det tillampas pa fusioner, ett antal fragor
stéllas: till exempel kan en 6kning av parternas aktiekurs spegla antingen
konkurrensfrimjande effekter (effektivitetsvinster) eller konkurrenshammande
effekter (uteslutning, dominerande stallning eller hemliga 6verenskommelser);
avslojar pa liknande sétt ett ras i varderingarna av konkurrenterna
konkurrensframjande (effektivitet) forvantningar eller forutser det
konkurrenshdmmande (uteslutnings-)effekter? Det finns ocksa en méjlighet att
fusionen kan tolkas som en signal om att andra foretag pa samma marknad
kommer att inleda fusionsaktiviteter inom en snar framtid, som skulle dka
marknadens vardering av konkurrenter, och leda till samma tecken pa férandring
som med resultat av hemliga 6verenskommelser och/eller dominerande stallning.
For- och nackdelarna ar liknande f6r bedomning av ingripanden mot karteller, fast
de teoretiska forvantningarna dr mindre tvetydiga. Effekten av nyheter om
utredningen och det slutgiltiga beslutet minskar néstan alltid varderingen av
parterna. Pa praktisk niva kommer det trots det allmanna antagandet att
eventstudier ar latta att anvanda och data latta att komma at fran ekonomiska
databaser finnas manga omstandigheter nédr lampliga data inte &r tillgangliga - i
synnerhet for onoterade bolag och/eller f6r konglomerat och multinationella
foretag, for vilka den aktuella marknaden kanske endast utgor en liten del av dess
totala verksamhet.

Skillnad-i-skillnader

I metoden skillnad-i-skillnader, (DiD), dr grundidén att utvardera 'resultatet’ fére
och efter en hiandelse (eller ibland fore, under och efter) pa den aktuella marknaden
jamfort med resultatet pa en annan liknande (kontroll-)ymarknad, som &r opaverkad
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av handelsen. Den ar vanligen ekonometrisk, och priset sparas over tid for att
inkludera for- och efterperioderna i behandlingen (t.ex. fusion) och jamfort med
detsamma pa kontrollmarknaden. Nastan per definition genomférs DiD-analys
bara ex post. Fordrojningen innan den genomfors speglar en kompromiss mellan
att valja en tillrackligt 1ang period efter handelsen for att fa en battre uppfattning
om de langsiktiga effekterna och undvika att vélja en tidsperiod som &r sa lang att
den skulle dventyra chanserna att hitta en anvandbar kontroll for att efterlikna det
kontrafaktiska fallet.

- Tidigare litteratur

Metoden har tillampats ganska omfattande pa fusioner, ingripanden i fusioner och
karteller; det finns fa exempel ddr DiD har tillimpats pa fall med missbruk av
dominerande stéllning, avskrackning eller andra effekter av offentligt ingripande.

- For- och nackdelar

Metoden skillnad-i-skillnader ar tilltalande eftersom den anvander observerade
data om vad som faktiskt hander jamfort med en kontrollgrupp, dar handelsen inte
intraffar. Saledes ar det kontrafaktiska fallet inte beroende av icke testbara, kanske
restriktiva, teoretiska antaganden. Emellertid dr det d& avgorande att den valda
kontrollgruppen nara motsvarar vad som skulle ha hiant pa den behandlade
marknaden, om inte ingripandet skett. I praktiken finns det en risk att valet av
kontrafaktiskt fall begransas av ‘vad som finns dar ute’, dvs. det bédsta av en
uppsittning alternativ, av vilka inget ar helt lampligt. For att bara namna ett
exempel dr den valda kontrollgruppen ofta konkurrenterna till parterna i ett
fusionsfall, men sa som visas av den overvagande delen oligopolteori dndrar ocksa
konkurrenter priserna efter en fusion, och darfor ar kontrollgruppen inte oberoende
av de behandlade (dvs. sammangaende) foretagen.

- Fore och efter-approximering till skillnad-i-skillnader

En av de oftast anvanda utvarderingsmetoderna ar att genomfora en enkel
jamforelse fore och efter av till exempel pris. Detta &r i strikt mening inte nagon
skillnad-i-skillnader eftersom det inte finns nagon kontrollgrupp. Undermeningen
ar i sjdlva verket att det inte beh6vs ndgon kontrollgrupp, eller att det
kontrafaktiska fallet bara &r status quo: om fusionen eller ingripandet inte skett
skulle marknaden helt enkelt ha presterat lika fore och efter. Resultatet av en sadan
metod ska definitivt tolkas med forsiktighet - man skulle dtminstone strava efter
kvalitativa kéllor (t.ex. intervjuer/frageformular) for att underbygga valet av ett
kontrafaktiskt fall som inte forandras.
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Att valja mellan metoder

Mycket av diskussionen om fordelarna och nackdelarna med olika metoder avser
hur traffande de implicit beskriver det kontrafaktiska fallet. Simulering placerar
genom sin karaktar valet av kontrafaktiskt fall pa ett iogonenfallande satt mitt pa
scenen: en specifik oligopolmodell maste identifieras, fast detta forstds inte innebar
att ratt modell valjs. I DiD spelar kontrollgruppen rollen av kontrafaktiskt fall. Har
ar valet av kontrafaktiskt fall mindre teoretiskt drivet, och metodens styrka beror
pa huruvida det faktiskt finns en kontrollgrupp (med adekvata data) som ar
tillrackligt lik. I praktiken kan datas lamplighet ibland dra uppmarksamheten fran
hur val detta villkor uppfylls. Under det att det &r mindre vanligt att tinka pa det
kontrafaktiska fallet i den typiska eventstudien, finns det fortfarande implicit dar -
fangat av det jaimforande aktieprisindex som utvarderaren anvander for att berdkna
onormala intdkter. Har finns en kompromiss mellan att anvanda ett allméant index,
som sannolikt &r mindre kansligt for marknadsspecifika yttre handelser, och mer
skraddarsydda sektorspecifika index, som kanske inte &dr verkligen oberoende av
héndelsen i fraga.

I en idealvarld skulle de alternativa utvarderingsmetoderna jamforas genom att
samla ett valdigt stort, sSlumpmassigt sampel av fall, och forsoka tillimpa alla
metoder pa alla fall i samplet. Under det att det &r sannolikt att vissa
konkurrensmyndigheter och radgivningskonsulter ibland genomfor parallella
bedomningar under genomférandet av ett sarskilt fall (samtidigt experimenterande
med till exempel en eventstudie och en simulering), forekommer de givetvis inte i
den publicerade litteraturen. Mer allmént vore det svart att forsoka sig pa en sddan
uppgift i ett stort sampel av fall, och det har i sjdlva verket aldrig gjorts hittills.

Nastan som en utvikning fran dmnet foregriper avsnitt 6.4 hur en sddan stor
jamforelse av sampel skulle kunna genomféras genom att pa nytt studera en
existerande databas med uppskattningar av 6verpriser i karteller for ett mycket
stort sampel av olika karteller observerade i olika lander och vid olika tidpunkter.
Eftersom dessa uppskattningar harletts med en mangd olika metoder ar syftet att
identifiera huruvida vissa metoder i sig med storre sannolikhet genererar storre
uppskattningar av omfattningen av overpriser. Under det att jamforelsen avslojar
vissa anmarkningsvarda skillnader skulle ytterligare arbete, som mer noggrant
kontrollerar urvalet av sampel, krdvas innan nagra definitiva slutsatser kan dras.

Exempel pa fallstudier av utvarderingsmetoder
Sex representativa fallstudier anvands for att illustrera ovanstaende metoder.

Fall 1: Tva fusioner i Storbritannien (skillnad-i-skillnader)

Denna studie genomfordes av konsultfirman LEAR for Storbritanniens
Competition Commission (CC). Tva olika fusionsbeslut togs i betraktande: (i)
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GAME/ Gamestation, en fusion mellan tva aterforséljare av videospel, och (ii)
Waterstone’s/Ottakars, en fusion mellan tva specialiserade bokdetaljhandlare pa
"huvudgatan’.

Dessa tva fall illustrerar vissa av de allmanna sardragen i skillnad-i-skillnader-
metoden. Kraven pa data var starka. Emellertid underlattade det véasentligt att data
fran tiden fore fusionen redan fanns att tillga fran de ursprungliga
undersokningarna. Icke desto mindre visade det sig dven i dessa tva exempel rika
pa data omojligt for ett mycket kunnigt team som inte led av alltfor stora tids-
/kostnadsbegransningar att utfora nagra test av huvuddimensionen service-
kvalitet. Valet av och tillgdngen till alternativa kontrafaktiska fall &r ocksa en
huvudfraga. I detta fall som i manga andra fall med lokala detaljhandlare, ar
existensen av vissa lokala marknader dar bara en av parterna var narvarande fore
fusionen mycket vardefull. A andra sidan 4r anvandningen av konkurrenters priser
som en kontroll potentiellt problematisk.

Fall 2: Ost i Mauritius (back-of-envelope skillnad-i-skillnader)

Detta fall anvands som ett mycket nytt exempel pa en intern ex post-
effektutvardering av en ung konkurrensmyndighet for dess ingripande 2010 mot
ett missbruk av monopol. Missbruket var en praxis att erbjuda retroaktiva rabatter
pa processad cheddar i block av market Kraft i utbyte mot bésta butiksutrymme i
livsmedelsaffarer. Utvarderingen genomfordes ovanligt snabbt, bara ett ar efter
ingripandet av Mauritius Competition Commission (CCM). Emellertid var det tva
ar efter att utredningen inletts och forfattarna ansag att effekten borjade gora sig
kdnnbar redan medan utredningen pagick. Erforderliga data samlades in fran olika
statliga institutioner och fran marknadsaktorerna sjalva.

Detta ar ett exempel pa vad vi kallar en mycket forenklad back-of-envelope
skillnad-i-skillnader, i vilken CCM forutsatte att om den inte hade ingripit skulle
det inte ha skett nagot intrade och priset skulle ha fortsatt att stiga i samma takt
som fore ingripandet. Sddana enkla antaganden &r givetvis bara gissningar och kan
ifragasittas. A andra sidan gor de att den erforderliga analysen blir mycket mindre
data- och tidskravande.

Fall 3: Pirelli/BICC-fusionen (eventstudie)

Denna studie bestélldes av EU-kommissionen och genomfordes av Lear
Consulting. Den avsag Pirellis forvérv av sex produktionsanlaggningar i Italien och
Storbritannien i kraftkabelindustrin fran BICC General. Data som anvéandes togs
fran Datastream om konkurrenternas aktiekurser och de sammangdende parternas
kunder vid tre handelser: nér fusionen forst foreslogs, sedan vid EC:s
tillkannagivande att man skulle inleda en fas 2-undersokning, och slutligen vid
beslutet om godkannande.

Pa manga satt ar detta ett klassiskt exempel pa en eventstudie. Just den har
branschen bor ge fruktbar mark for anvandning av en eventstudie eftersom manga
av de relevanta foretagen ar stora och borsnoterade. Med detta sagt var dven i en sa
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storskalig, viktig bransch som den hér bara hilften av alla relevanta foretag
borsnoterade, vilket vackte fragor om ensidighet i urvalet. Dessutom var manga av
de borsnoterade foretagen i samplet multinationella och diversifierade, vilket
vackte tvivel om vérderingen av deras aktie skulle vara kanslig for en fusion mellan
tva av deras konkurrenter i bara tva ldnder i bara en av deras branscher. Resultaten
tyder pa att fusionen inte hade nagon effekt pa konkurrenterna och blandad effekt
pa kunderna. Emellertid visar noggrann granskning av storleken pa
uppskattningarna att de ofta ar osannolikt hoga, eller helt betydelselosa. Under det
att det ar sant att en betydelsel0s effekt ar forenlig med att fusionen inte har nagon
negativ inverkan pa konkurrensen, ar den ocksa férenlig med en mer cynisk
tolkning att fusionen (vilken effekt den an har pa konkurrensen) inte skulle ha
nagon markbar effekt pd den framtida lIonsamheten i sddana stora multinationella
diversifierade foretag.

Fall 4: Antitrustboéter i sydafrikanska brod- och mjélkarteller (eventstudie)

Detta fall anvander ocksa en eventstudie fOr att uppskatta effekterna av boter pa
borsvarderingarna av foretag som gjort sig skyldiga till overtradelser och som ar
inblandade i brod- och mjolkarteller i Sydafrika (Darj et al., 2011). Det &r ett andra
exempel pa utvardering av en relativt ung konkurrensmyndighet utanfér Europa.
Det dr ocksa mycket mindre tekniskt, och var formodligen mycket mindre
tidskravande an foregdende fall. Detta fall dar emellertid ett mycket bra exempel pa
hur en eventstudie kan anvandas framgangsrikt pa ett enkelt sitt for att kvantifiera
effekterna av ingripande pa det berorda foretaget - sdsom ar mdjligt med boter. Det
ar viktigt att effekten av boter kan 6verstiga kostnaderna for sjdlva boterna pa
grund av andra potentiella indirekta effekter pa foretagets framtida Ionsamhet. Det
foreligger ingen verklig komplikation avseende det kontrafaktiska fallet, som &r
ganska uppenbart i fall med boter.

Fall 5: Volvo-Scania (simulering)

Detta fall ar ett exempel pa en fullstandig, tekniskt mycket avancerad simulering av
en foreslagen fusion mellan Volvo och Scania pa den europeiska
lastbilsmarknaden. I centrum f6r metoden star ekonometrisk uppskattning av
efterfragesystemet av ekvationer for lastbilar. Den anvander paneldata for 16 olika
medlemsstater under tva ar. Priser ar listpriserna for en basmodell och omsattning
ar omsattningen for modellsortimentet. Den ekonometriska modell som anvands ar
nested logit, och det ar nodvandigt att inkludera variabler som speglar de olika
egenskaperna hos olika lastbilsmodeller. Emellertid, och detta dr en potentiell
svaghet i uppskattningen, anvandes bara en verkligt teknisk egenskap - lastbilens
hastkrafter. Effekterna av fusionen simulerades sedan genom att introducera en
vald icke samarbets-oligopolmodell (dvs. ensidiga effekter) och analytiskt 16sa (i)
jamviktspriserna med antagande forst om ingen fusion (dvs. fore) och sedan (ii)
med fusionen (dvs. efter).
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Fallet illustrerar val méanga av de vanliga styrkorna och svagheterna i simulering av
tusioner. Det tvingar analytikern att uttryckligen ange vad som &r det valda
kontrafaktiska fallet, men det dr ocksa mdjligt att simulera alternativa
kontrafaktiska fall (oligopolspel). I sig sjalv kraver strangheten i
simuleringsmodellen ocksa att analytikern bildar sig en grundlig uppfattning om
konkurrensens och efterfragans natur pa den berérda marknaden. A andra sidan
kan resultaten vara valdigt kdnsliga for alternativa antaganden, och datakraven kan
vara prohibitiva - och kraver ofta approximationer (t.ex. har bristen pa matt pa
produktegenskaper). Slutligen ar simulering, nar den genomfors pa den tekniskt
komplicerade niva som anvands har, uppenbarligen tids- och resurskravande och
kraver mycket kunniga ekonometriker.

Fall 6: En genomgang av atta brittiska fusionsbeslut (back-of-envelope simulering)

Det sista fallet anvander ocksa simulering, men denna gang mycket mer forenklat
och mindre tidskravande. Det dr en utvardering pa bred basis av atta olika
fusioner, genomford av konsultfirman Deloitte for ett konsortium av brittiska
myndigheter (2007). Syftet var att genomfora en genomgang av fusionsbeslut enligt
den relativt nya foretagslagen 2002. Analysen baserades pa tva metoder. Den forsta
var en kvalitativ undersokning som anvander intervjuer med marknadsaktorer,
kompletterad av frageformulér och officiellt tillgangliga data. Den andra var att
genomfora ex ante-simulering pa sa manga av fallen som mdgjligt, som simulerade
vad de sannolika foljderna av fusionerna skulle bli, men som bara anvinde
information som varit tillganglig for myndigheterna vid tiden for deras beslut.
Simuleringarna var begransade till enkla back-of-envelope-metoder som kunde
utforas snabbt och med minimala datakrav. I sjélva verket var simulering, givet
databegransningarna, bara mdjligt i fyra av de atta fallen. I vart och ett var
produkten fullstaindigt homogen och kapacitetsbegransningar var typiskt nog ett
problem. Av den orsaken var den modell som anvéandes en kapacitetsbegransad
Cournot-modell.

Studien illustrerar mycket vdl vad som kan och vad som inte kan dstadkommas
med back-of-envelope-simulering. Dess styrka ligger i snabbheten och enkelheten,
och darigenom mdjligheten till tillampning pa ett antal olika fall under en ganska
kort analysperiod. Svagheten ar att den ofta bara kan tillimpas pa enkla marknader
(har, pa vilka konkurrensen kunde beskrivas med enkla ehuru
kapacitetsbegriansade Cournot-modeller), eller pa vilka enkla avvikelsetal kan
anvandas for att modellera produktdifferentiering. Dessutom &r en risk med
simuleringsmodeller den falska kdnsla av precision och exakthet som de kan
ingjuta. Forfattarna betonade mycket riktigt att sadana simuleringar bara bor
betraktas som anordningar for att visa hur olika antaganden om marknaden och
konkurrensens natur kan oversattas till olika utvarderingar av den sannolika
effekten av olika beslut. Med andra ord ar deras uppgift bara att tillhandahalla ett
av ett antal olika hjalpmedel for beslutsfattande.
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Nagra viktiga inte tillrackligt utvecklade problem

Enligt forfattarens asikt finns det tre brister, osdkerheter och olosta problem i
tidigare litteratur och praxis som fortjanar att undersokas i framtiden.

Ensidighet i urval och avskréckning

Utvarderingsstudier tenderar oundvikligen att fokusera pa ett sampel av fall som
ar: (i) dokumenterade och tillgangliga i litteraturen och bland dessa (ii) vanligen de
dar ett ingripande faktiskt har skett eller allvarligt 6vervégts, och (iii) for vilka
utvardering dr genomforbar. Detta reser allvarliga tvivel huruvida ett sddant
sampel kan ge en opartisk uppskattning av konkurrenspolitikens fulla férdelar.

Nagra potentiella kallor till ensidighet i urval

Sasom betonats i denna rapport harrdr en kalla till ensidighet fran det faktum att
olika utvarderingsmetoder dr mindre anvandbara for vissa typer av marknader och
ingripanden. Men fradgan dr mycket storre an sa. Tidigare litteratur innehaller flera
andra exempel pa varfor utvardering ar kéanslig for ensidighet i urval:

e Iden empiriska litteraturen om karteller ar det allmant bekant att
analyserade sampel kan vara ensidiga eftersom de hamtats uteslutande fran
upptackta utredda fall, som kanske inte dr representativa for den okanda
populationen av oupptackta fall.

e Nar man bedomer hur strang politiken avseende fusioner &r, ar det direkt
vilseledande att fokusera pa obestridda fusioner, for aven om
konkurrensmyndigheten ar ‘slapp” (bendgen for typ 1-fel), kommer ett
sadant sampel att inkludera manga 'goda’ fusioner tillsammans med
eventuella felaktigt tillatna "daliga’ (prishdjande) fusioner.

e Det ar allmant erkdnt att de fordelaktiga avskrickande effekterna av
konkurrensmyndigheters ingripanden sannolikt dr avsevéarda. Av det foljer
att utvarderingar av férdelarna med en politik baserade bara pa utredda fall
kan vara en allvarlig underskattning.

I rapporten presenteras ett klassifikationsschema avsett att strukturera de olika
dimensionerna av potentiell ensidighet i urval, och anvisningar for framtida
undersokningar belyses.

Hur stor del av isberget ligger under vattenytan?

I avsnitt 8.1 i rapporten stéller jag den hypotetiska fragan: "Vilken information
skulle behovas innan man kunde extrapolera fran vad vi vet - baserat pa
undersokta fall - till vad vi inte vet - om de fall som ar avskrackta eller oupptackta
eller inte undersokta?"
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Om man infor tre villkorliga sannolikheter: avskrackningsgraden (w),
upptdcktsgraden (¢), och undersdkningsgraden (o) foljer det att samplet av
undersokta fall representerar bara en (kanske valdigt) liten andel, (1- w)*(})*(0), av
populationen av alla potentiellt relevanta fall.

Under det att fradgan ar hypotetisk dr det larorikt att som ett tankeexperiment
spekulera om den typ av storheter som &r involverade. For att gora det anvander vi
en ovanlig kvalitativ studie av avskrackning, bestdlld av OFT, som kan anvandas
for att kalibrera ovanstdende tre parametrar. Nar vi for in dessa i ovanstdende
uttryck antyder det att (i) det undersokta samplet fusioner bara dr omkring tio
procent av hela populationen potentiella fusioner och att upptackta karteller &r
mindre dn 4 procent av alla potentiella karteller; och (ii) det finns fem (15) génger sa
manga avskrackta som undersokta fusioner (karteller). Emellertid maste det
betonas att dessa berdkningar dr mycket ungefarliga och mycket spekulativa.

Det bor ocksa betonas att dessa berdkningar bara avser frekvensen fusioner och
karteller - de kvantifierar inte nddvandigtvis de relativa volymerna avskrackt skada
eller missade mgjligheter. Detta vore endast sant om den forvantade skadan av
observerade och icke observerade fall vore identisk. I sjdlva verket betyder
ovanstaende oro for ensidighet i urval att det finns mycket reella skal att anta att
detta inte ar fallet, dvs. att de observerade fallen inte &r ett sSlumpmassigt sampel av
hela (delvis icke observerade) populationerna.

Rapporten granskar en del av den akademiska litteratur som mest sannolikt ar till
hjalp for att fraimja var fOrstdelse av arten av och storleken pa de olika potentiella
ensidigheterna i urval. Det dr emellertid uppenbart att mycket framtida forskning,
bade teoretisk och empirisk, kommer att behovas.

Behovet av langsiktiga studier

Det dr nastan en truism att pasta att effekterna av en forandrad politik eller ett
ingripande (pa vilket omrade som helst) sannolikt kommer att vara pa lang sikt.
Det ar ocksa ganska uppenbart att utvardering av langsiktiga effekter dr svarare an
kortsiktiga utvarderingar - med tanke pa risken for mojliga
sammanblandningseffekter med tiden, som gor det svart att urskilja effekter som
orsakats av ingripandet fran effekter orsakade av externa faktorer.

Detta stammer forvisso for antitrust. Den akademiska litteraturen talar om flera satt
pa vilka en specifik handelse kan utlosa en foljd eller kedja av efterfoljande
héandelser - vilka var och en kan utvarderas oberoende, men som i sjdlva verket ar
tydligt vagberoende. Litteraturen om endogena fusioner vacker oss till exempel till
insikt om att om fusion A godkanns, gor det en foljande fusion B mer eller mindre
sannolik. Pa liknande satt kan i fall med fusioner av sviktande foretag foljderna av
ett ingripande inkludera efterfoljande forslag till alternativa fusioner av andra
parter, sdsom hande i fallet med Airtours. Det finns bevis fran fallstudier som talar
for att ibland nar en viss konkurrenshammande praxis forbjuds kommer foretag att
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forsoka ersitta den med annan. Det har lange varit erkant att horisontella fusioner
ibland kan vara ett alternativ som foretag véljer nar kartellisering ar omajligt.

Sammanfattningsvis har vad som hander efter ingripandet betydelse, och "efter’ bor
ibland tolkas som langsiktigt och inte for inskrankt. Under det att detta ibland
erkdnns i utvarderingslitteraturen ar fall med langsiktig utvardering ovanliga. Det
ar forfattarens asikt att framtida forskningsprogram bor prioritera langsiktigare
utvarderingar. Ett majligt satt att gora det ar genom fallstudier av marknadens
utveckling 6ver lat sdga decennier och som involverar en rad ingripanden, snarare
an att de ar begransade till bara enstaka, oberoende utvarderingar av enstaka
héandelser.

Konkurrenspolitikens vidare inverkan

Storsta delen av denna rapport har fokuserat ganska specifikt pa effekten av
konkurrensmyndigheters ingripanden pa konsumenternas valfard. Emellertid bor
vi ocksa dgna oss at den vidare inverkan pa ekonomin som helhet och
makroaggregat som tillvaxt, investeringar, sysselsattning och produktivitet och
innovation.

Det finns empiriska studier som utforskar dessa omraden, och en del av litteraturen
gas igenom i rapporten. Emellertid dr det om sanningen ska fram en tunn litteratur
av varierande kvalitet. Det finns tva huvudsakliga inriktningar: arbeten som
undersoker konkurrensens inverkan pa produktivitet, tillvaxt etc., och forskning
som mer specifikt forsoker mata effekten av konkurrensmyndigheters ingripanden pa
samma faktorer. P4 det hela taget ger forskning av forsta typen en bred bekraftelse
pa att konkurrens bidrar till att driva ekonomisk tillvaxt, genom minst tre olika
kanaler: (i) genom att den utovar press pa foretagens ledning att minska
ineffektiviteten; (ii) genom att framja innovation, och (iii) genom att styra en battre
fordelning av resurser till mer effektiva foretag. Emellertid anvander ménga studier
av denna typ tvetydiga eller tvivelaktiga matt pa graden av konkurrens.

Nar det galler den andra typen - effekterna av konkurrensmyndigheters
ingripanden - dr en avgorande utmaning att hitta lampliga matt pa
konkurrensmyndigheters ingripanden eller konkurrenspolitik. Det har gjorts
framsteg i detta dmne och flera olika index 6ver konkurrenspolitikens effektivitet
har foreslagits. Dessa stodjer sig vanligen pa institutioners och
konkurrensmyndigheters egenskaper, till exempel graden av
konkurrensmyndighetens formella sjalvstandighet, atskillnad mellan domande och
beivrande funktioner inom konkurrensmyndigheten, omfattningen av
konkurrensmyndighetens utredningsbefogenheter, nivan pa aktiviteterna
(sanktionernas storlek, budgetarnas och resursernas storlek etc.), och hur allvarliga
de sanktioner ar som konkurrensmyndigheten kan utdéma. Det finns numera en
del bevis for att konkurrensmyndigheters ingripanden bidrar till ekonomisk
tillvaxt. Emellertid behovs det mer arbete pa detta omrade innan vi kan havda att
detta resultat ar sakert.
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Slutsatser
Varfor bor konkurrensmyndigheter utvardera sitt eget arbete?

Jag anser att det finns minst tre starka skal till att konkurrensmyndigheter bor
utvardera sitt eget arbete:

For det forsta, om konkurrensmyndigheter ska uppratthalla och till och med ¢ka
sina anslag fran staten, dr det viktigt att de kan visa att de ger valuta for pengarna.
Det dr min asikt och erfarenhet att alla val fungerande myndigheter kan gora just
det utifran en allsidig och offentlig utvardering av sina aktiviteter, &ven med de
mest forsiktiga antaganden. Denna asikt bygger pa tva (enligt min asikt) mycket
sannolika antaganden: (i) att konkurrens vasentligt 0kar konsumenternas valfard,
och (ii) de flesta konkurrensmyndigheter verkligen framjar konkurrens genom sina
olika aktiviteter.

For det andra bor regelbunden och relativt allsidig utvardering utgora en viktig
bestandsdel i beslut om intern resursférdelning inom myndigheten. Vid férdelning
av budgeten mellan olika aktiviteter (kontroll av fusioner, upptéackt av karteller,
overvakning av dominerande foretag), ar det viktigt att veta vad som &r den
sannolika marginalprodukten av att spendera ytterligare en euro pa varje omrade.
Mer allmént bor fordelningsbeslut - sdg mellan upptackt och avskrackning -
praglas av en viss kunskap om utbytet.

For det tredje finns det i varje vél sysselsatt konkurrensmyndighet en inneboende
risk att ndr val ett beslut har fattats eller ett ingripande gjorts det sdtts in i en parm
och aldrig mer 6ppnas. Ex post-utvardering ar formodligen det basta séttet att
sakerstalla att myndigheten blir medveten om “vad som hander harnast’” pa en
marknad. Av sdrskild betydelse ar fragan om hur marknader reagerar pa och
presterar efter ingripanden. Dessutom ger utvardering en vardefull kontroll av
huruvida antagandena, analysen och beslutsfattandet som gjorts vid tiden for
beslutet rattfardigas av vad som hander under efterféljande ar.

Emellertid ar tva varningar pa sin plats har. For det forsta bor vi inte bli slaviskt
fasta vid de exakta uppskattningar som erhalls i alla utvarderingar. Utvardering ar
alltid ett oprecist &mne, oundvikligen baserat pa antaganden som ar ungefarliga
och ibland inte gar att verifiera. Utvardering finns for att viagleda snarare an att
diktera. For det andra kan en Overtro pa uppskattningar av effekter snedvrida
fordelningsbeslut inom en myndighet. Risken ar att vissa aktiviteter, sarskilt
avskrackning, kan negligeras i relativt stor utstrackning eftersom effekten av dem
ar svarare att mata.

Hur bor konkurrensmyndigheter genomfor utvardering?

Tva teman 16per genom hela denna rapport - att erhalla uppskattningar av den
samlade effekten av en myndighets aktivitet, och sedan mer specifikt de metoder
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som kan anvandas for att utvardera enskilda fall. Det dr min asikt att
konkurrensmyndigheten bor gora bada delarna - regelbundet (kanske varje ar)
utvardera sin totala paverkan och dven dgna resurser at djupa ex post-
utvarderingar av &tminstone nagra specifika fall.

Det finns ett antal problem och beslut som skulle behdva l9sas ndr man tar fram
utvarderingar av den totala paverkan - vilka tumregler som ska anvandas for
kartellers Overpriser och varaktighet etc., vilka aktivitetsomraden som ska
utvarderas. Har kan befintliga metoder som tillampas av OFT, DGCOMP, FTC och
Dol anvandas, men i brist pa internationellt 6verenskommen basta praxis behover
det inte vara nédvandigt.

Rapporten behandlar de specifika utvarderingsmetoderna och antyder att det inte
finns ndgon idealisk metod. Simulering, eventstudier, skillnad-i-skillnader, fore-
efter och mer kvalitativa undersdkningar har sina styrkor och svagheter, och var
och en dr mer lampad f0r vissa fall dn for andra. Det kanske viktigaste budskapet i
rapporten ar att tillracklig tid och uppmarksamhet bor dgnas formulering av ett
lampligt kontrafaktiskt fall (eller alternativa kontrafaktiska fall). Ibland kommer det
kontrafaktiska fallet att diktera vilken utvarderingsmetod som bor anvandas.

En tredje allman rekommendation ar att myndigheten bor anvanda en
portfoljmetod for sin utvarderingsverksamhet. Mycket talar sdledes for att anvianda
en blandning av ex ante- och ex post-utviarderingar — sd som de andra myndigheter
som oftast diskuteras i denna rapport gor. Likaledes bor en del av utvarderingen
anvinda ‘back-of-envelope’-metoder, under det att en del kan vara mer grundlig
och tekniskt avancerad. Det finns fordelar med att anlita utomstaende (konsulter
och akademiker) for att gora en del, men inte hela undersokningen. Det uppenbara
problemet med intern utvéardering ar misstanken att den kommer att betraktas som
sjalvrattfardigande och bristande i objektivitet. A andra sidan &r det viktigt att
myndigheten utvecklar sin egen tekniska skicklighet.

Vilka ar utmaningarna?

Forutom de tre omraden ddr jag anser att ytterligare arbete behdvs bor det betonas
att utvarderingsprojektet fortfarande till stor del ar “pagaende arbete’. Utvéardering
ar fortfarande underutvecklat pa vissa politikomraden, till exempel
advokatverksamhet, utbildning och artikel 102. Inte mycket ar kant vad galler
jamforelser om de olika metodernas formaga att forutsaga. Har ar utmaningen att
bredda utvarderingens omfattning utan att oskaligt 6ka kostnaderna. Som pa
manga politikomraden spelar internationellt samarbete och spridning av
erfarenheter och kunskaper en viktig roll.
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Executive summary

Introduction

This report provides a survey of the approaches and specific methods which are
used to assess the economic effects of a Competition Authority’s work, paying
particular attention to the advantages and disadvantages of those methods.

Purposes of evaluation

Evaluation is undertaken by either Competition Authorities (CAs) and/or
independent academics/consultants. It can take many forms, which can be grouped
into four categories.

e Accountability: there is an obligation to quantify the aggregate benefits of
competition policy which can be assessed against some pre-specified target.

e Assessment of specific areas of policy or a particular intervention, with the
purpose of checking on the quality of the CA’s decision-making; this may be
used to help set future internal priorities and resource allocation.

e Assessment in the academic literature has often helped in the technical
development of the evaluation methodologies used by CAs.

o Estimating damages and fines often requires an evaluation of the harm
caused by the firms concerned, and therefore, the gains resulting from CA
intervention

The methodologies of evaluation
This report focuses mainly on three key quantitative approaches:

e Simulation, based on econometric modelling of oligopoly theory
e Event studies, using evidence from the capital market
¢ Difference-in-differences, based on statistical analysis of before and after.

We also discuss other methodologies more briefly, including: aggregate
international econometric comparisons; follow up surveys of the
parties/rivals/customers/suppliers; expert commentaries and court decisions; and
surveys of peer/practitioner opinions.

Ex-ante versus ex-post

Ex-post evaluation is conducted retrospectively using information on ‘what
actually happened next’, i.e. after the intervention took place. To evaluate impact,



26

‘what happens next’ is then compared to what would have happened, had the
intervention not taken place. Ex-ante evaluation may be conducted either before or
after the event, but only employs the information that would have been available at
the time of the policy decision. In that case, the practitioner projects forward
comparing of what would happen with and without the intervention.

Policy areas

In principle, evaluation can be applied to all areas of competition policy, but in
practice mergers and cartels have attracted most attention. In the author’s opinion,
further research is required on evaluation of other areas, notably Article 102 (abuse
of dominance) and advocacy.

The counterfactual

A key issue in any evaluation is identifying an appropriate counterfactual — what
would have happened, absent an intervention. This sometimes attracts insufficient
attention in previous studies.

Evaluations for accountability

The first part of the report (Chapters 2-5) is devoted to evaluations of the overall
impact on consumer welfare of the activities of a competition authority. It focuses
on the reported methodologies of the authorities in which such work appears to be
most advanced, at least as can be judged by publications in the public domain.

The UK’s Office of Fair Trading (OFT)

Each year the OFT publishes an annual positive impact report, which quantifies the
value of the welfare benefits of its interventions compared to its cost to the UK
taxpayer. The key defining features of its methodology are that:

e Estimates are in terms of consumer benefits

e Estimates are generally ex-ante, but with some ex-post cases

e Estimates are deliberately ‘conservative’, and are presented as ‘point’
estimates, alongside a range of plausible values

e Most, but not all, areas of policy are included in the evaluation

For the years 2008-2011, OFT estimates that the ratio of the consumer benefits from
its activities to its costs is 10:1, nearly double its target of 5:1. Most of these benefits
derive from remedying/prohibiting otherwise anti-competitive mergers, breaking
cartels and from the impact of market studies.

In estimating the impact of its merger decisions, it relies heavily on simulation. It
calibrates the models with low, medium and high values of the industry elasticity
(which is often a key input in the model), and it employs the medium as the chosen
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point estimate. Savings are assumed to last for two years. Off-model adjustments
may also be necessary to accommodate any features of the merger or market not
picked up by the model. For cartel interventions, where possible, its estimates are
based on information from case teams. Where this is not available, it applies “rules
of thumb that are consistent with international best practice and recent academic
research”: (i) absent intervention, the cartel would have existed for a further 6
years; (ii) only the price of the infringing parties is increased by the cartel; (iii) the
cartel would have continued to overcharge by 15 per cent. Typically, very few
Article 102 cases are evaluated. The methodology is similar to Article 101, but with
two differences: (i) the default price rise is 10 per cent, (ii) duration is left at the
discretion of the case officer in the particular case. Market studies is the one area
where the impact evaluations are sometimes based on detailed ex-post analysis.

OFT also attempts a partial evaluation of its consumer protection work. The
methodology employs data on the number of complaints pre- and post-
intervention, and reductions in complaints are converted into a financial estimate
by valuing each complaint at a proportion of the purchase value of the product or
service concerned.

Comparison of UK, EC and USA

On setting the reported estimated benefits for these three jurisdictions alongside
each other, it is immediately clear that they are not directly comparable. This is
because the different authorities use different assumptions and conventions in their
estimations.

It is also very noticeable that estimates vary considerably over time. One reason is
that the sizes of the intervened markets can vary dramatically, e.g. when a very
large market is intervened in a particular year, this can lead to lumpiness in the
time series. Also, the number of closed cases may vary significantly over time. this
may be due to the lengthy procedures associated with some types of investigations
(especially cartels). To soften the extent of oscillation of figures over time, the UK
authorities report three-year moving-averages. A third cause of the variance is due
to changes in the assumptions employed by the CAs.

Comparison of assumptions

To estimate the impact of an individual intervention, information is required on the
size of the market, the price increase removed or avoided and the length of time the
increased price would have prevailed absent the intervention. Of these, the most
challenging part of the evaluation is to estimate the magnitude of price increase and
the length of time over which the intervention impacts.

For cartels, the first best estimate of cartel overcharge is to employ an estimate
which has been thrown up during the investigation. Unlike the OFT, the other
authorities assume that their intervention leads to only a 10 per cent reduction in
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price. The OFT’s assumption of 15 per cent seems more in keeping with the wider
empirical evidence in the academic literature. On the expected duration of a cartel,
had it not been detected, the CAs employ a wider dispersion of assumptions. It is
tempting to draw on the evidence from existing empirical studies in deciding what
would be the most appropriate assumption, but, of course, these studies are based
only on detected cartels which may well differ from undetected ones (the required
assumption here is how long would the cartel have continued had it remained
undetected). Turning to economic theory for some intuition, my conclusion is that
such is the heterogeneity of cartels, that a case-specific approach, as recently
adapted by the EC, would seem to be most in line with economic theory.

For merger intervention it is fairly common to use simulation to estimate how price
might have changed had the merger proceeded absent the CA’s intervention in
specific cases. Alternatively, when the price impact of a merger was estimated
during the investigation, this is sometimes used. Failing this, default assumptions
are made on the price impact. For example, in the past the EC assumed that the
consumer savings resulting from a corrective merger decision would be as much as
10 per cent of the market turnover, while other authorities have sometimes used a
far lower 1 per cent default. Turning to the academic literature, there is no obvious
consensus about by how much anti-competitive mergers typically raise price. For
this reason, simulation case-by-case seems to be the most appropriate approach.
There is more convergence between the CAs concerning the assumed duration of
the merger-generated price impact: for a lower bound, typically one or two years;
but for the upper bound, the case-by-case approach used by the EC seems
appropriate.

For the other areas of policy, abuse of dominance pose arguably the greatest
challenge for assessment. If case-specific information is unavailable, various
different assumptions are made about the default price rise, and the duration of the
infringement. However, the lack of empirical academic work on abuse of
dominance makes it difficult to assess these assumptions. Some of the CAs also
sometimes assess consumer protection, or advocacy. For example, the FTC has
reported the number of consumer complaints and the percentage of the FTC’s
consumer protection law enforcement actions that target the subject of consumer
complaints to the FTC. Other methods such as consumer satisfaction surveys are
also applied in other countries.

Conceptual issues in accountability evaluations
This review raises some general issues for further discussion and research:
e [Estimates are clearly very sensitive to the assumptions used. A case-by-case
approach is therefore desirable when possible, but when not, there are

grounds for seeking common practice on the default assumptions, and these
should be firmly based on theory and evidence.
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e Itisreasonable to interpret the results of these evaluations as typically
conservative estimates. While this is appropriate, especially for self-
evaluation, there is a risk that CAs may be ’selling themselves short” when
reporting to Government and the outside world on the benefits that they
bring.

e Impact evaluations only consider the cases where the CA had decided to
intervene, and exclude cases where there was no intervention. For example
in mergers, no impact is associated with mergers that the CA rightly
authorised without intervention, perhaps for efficiency-enhancing reasons.

e  When impact estimates are acquired for accountability reasons, there is a
danger that the CA will pursue the ‘easy options’ in its enforcement
activities, rather than pursuing difficult cases where it might be desirable to
devote more resources and establish precedents, even if these do not yield
"measurable benefits’. A related danger is that the evaluation programme
itself may introduce an additional motive for distortionary discretion in
CA conduct. For these reasons it may be better to sometimes use of an
external auditor to conduct the assessment.

There are undoubtedly considerable unobserved impacts of competition policy —in
particular deterrence of anti-competitive behaviour (see below).

Ex-post evaluation by the CAs

In the main, the above evaluations are ex-ante, but the CAs also undertake ex-post
evaluations, usually on a more ad hoc basis.

These evaluations are of two broad types. Qualitative studies typically survey the
market post intervention to identify whether the predictions at the time of the
intervention have proven to be true or not — for example market entry and
expansion. Quantitative studies more often attempt to establish causality between
the intervention and, for example, a change in the market price. When the
evaluation is commissioned by the CA then a mixture of these two types of method
may be used.

The most notable published example is a series of commissioned reviews for the
various UK CAs and relevant Government Departments. Various methodologies
have been used: in-depth interviews alone; interviews with market participants
coupled with simulations; DiD and a survey of market actors. Follow-up
questionnaires and/or interviews undoubtedly often provide invaluable insights
but are inevitably prone to a number of potential limitations: low response rates,
respondent bias, the parties often have short corporate memories, and in their view,
interventions can often be overtaken by other subsequent and more important
events.



30

Other ex-post reviews sometimes focus on the perception of stakeholders regarding
the CA’s practice in general (e.g. the UK’s Competition Commission (CC), and the
European Commission (EC)). The EC also commissions some of its evaluation work
to external experts (see the case studies cited below).

The techniques of evaluation

The second part of the report (Chapters 6 and 7) focuses more specifically on the
alternative techniques used to evaluate impact in particular cases.

Simulation and structural models

Simulation typically involves three stages: (i) An explicit formal modelling of the
nature of competition in the market, often involving a structural model derived
from oligopoly theory, coupled with a particular model of the demand system; (ii)
Calibration of the model with numerical values for the model’s parameters, derived
from direct observation, or from econometric estimation of the demand system (e.g.
existing market shares, prices and extraneous estimates of demand elasticities); (iii)
Using the model to assess how the equilibrium would change with and without a
CA intervention. Simulation may be either ex-ante or ex-post, but most applications
are ex-ante in the sense that they are based on data available at the time of the
intervention — even if they are actually conducted retrospectively.

- Previous literature

The early development of simulation was firmly rooted in the academic literature
and most of the seminal contributions related to merger simulation. Increasingly

over the last 20 years, simulation has featured in specific merger investigation by
the CAs and advisers to the parties.

- Pros and cons

The major strength of the simulation approach is its explicit use of theory to
identify the counterfactual. This facilitates the ‘joining-up” of the analysis
undertaken at the time of the intervention with subsequent evaluation of the effects
of the policy, and, in turn, provides a clear opportunity for evaluating the
assumptions made at the time of the intervention.

However, simulation is very sensitive to modelling assumptions. Sometimes this is
a strength, e.g. in revealing how sensitive predictions are to the precise nature of
the counterfactual, but sometimes this sensitivity is unhelpful, because there are no
strong theoretical reasons to choose, e.g. the functional form of the demand curve.
Simulation is better suited for some types of oligopoly models (and therefore
markets) than others. It is easiest to use where competition is effected through price
and quantity to the exclusion of innovation, repositioning etc., and possible changes
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in conduct (relevant to coordinated effects). Buyer power has also proved difficult
to incorporate satisfactorily, and simulation of bidding markets is still in its relative
infancy. Thus, evaluation based on simulation is heavily skewed towards certain
types of markets, potentially leading to a sample selection bias. Another potential
source of selection bias derives from its heavy demands on data. Many of the
seminal studies are based on high quality disaggregated datasets constructed from
scanner sources; but, of course, these are typically drawn from a relatively small set
of consumer good products (often sold through supermarkets). Finally, there is
mixed evidence on how well simulation predicts actual outcomes.

- Back-of-the-envelope (simple) simulation

Because full-fledged simulation is extremely demanding of data and research time,
CAs often employ simplified versions — typically which can be approximated by
the Cournot model or simple models of differentiation.

Event studies

An event study draws on financial market data to measure the effect of an event on
the market valuation of a firm. If financial markets are efficient, then the effect of
any event on a firm’s discounted profits will be instantaneously observable through
the changes in its share price. The methodology entails measuring any abnormal
returns associated with an event (e.g. the announcement of a merger, and these are
identified as the difference between the observed movement in stock valuation and
that which would have occurred absent the event.

- Previous literature

For mergers, event studies typically examine the effect of the announcements of the
merger and the CA’s decision on the valuation of the merging firms and their
rivals. Drawing on a robust result from most oligopoly theory, a pro-competitive
merger will harm the parties’ rivals, while an anti-competitive merger will benefit
the rivals. This underlines the methodologies of a number of studies of the impact
of merger regulation in the main jurisdictions over the last 20 years. Event studies
on cartels typically examine the impact of dawn raids and the subsequent CA
decisions on members’ stock valuations. The methodology has been less frequently
applied to cases of monopoly abuse.

- Pros and cons

The central assumption of an event study is that financial markets are efficient. If
they are, this methodology yields unbiased estimates which are both “objective”
and quick.

However, this assumption is questioned — at the general level - by a number of
commentators. More specifically, when applied to mergers, a number of questions
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must be raised: for example an increase in the share price of the parties may reflect
either pro-competitive effects (efficiency gains), or anticompetitive effects
(exclusion, dominance, or collusion); similarly, does a fall in the rivals’ valuation
reveal pro-competitive (efficiency) expectations, or does it anticipate
anticompetitive (exclusion) effects? There is also the possibility that the merger may
be interpreted as a signal that other firms in the same market will engage in merger
activities in the near future, which would increase the market valuation of rivals,
resulting in the same sign of change as with collusive and/or dominant outcomes.
The pros and cons are similar for assessing cartel enforcement, although the
theoretical expectations are less ambiguous. The effect of news of the investigation
and the ultimate decision nearly unambiguously reduce the valuation of the
parties. On a practical level, in spite of the general presumption that event studies
are easy-to-use and data are easily accessed from financial databases, there will be
many circumstances when appropriate data are not available — notably, for
unquoted firms and/or for conglomerates and multinationals, for whom the market
concerned may constitute only a small part of its aggregate activities.

Difference-in-differences

In the difference-in-differences (DiD) methodology, the basic idea is to evaluate
‘performance’ before and after an event (or sometimes before, during and after) in
the market concerned relative to performance in another similar (control) market,
unaffected by the event. Typically it is econometric, and price is tracked over time
to include the pre- and post-periods in the treatment (e.g. merger) and compared
against the same in the control market. Almost by definition, DiD analysis is only
conducted ex-post. The time lag before it is undertaken reflects a trade-off between
choosing a sufficiently long post-event period to gain a better grasp of long-term
effects, and avoiding the choice of a time period which is so long that it would
compromise the chances of finding a practicable control to emulate the
counterfactual.

- Previous literature

The methodology has been applied fairly extensively to mergers, merger
interventions and cartels; there are fewer examples where DiD has been applied to
abuse of dominance cases, deterrence, or other effects of public intervention.

- Pros and cons

The difference-in-differences approach is appealing because it uses observed data
on what actually happens in comparison with a control, where the event does not
occur. Thus the counterfactual is not dependent on untestable, maybe restrictive,
theoretical assumptions. However, it is then crucial that the chosen control group
should closely correspond to what would have happened in the treatment market,
absent the intervention. In practice, there is a danger that the choice of
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counterfactual is constrained by ‘what is out there’, i.e. the best of a set of
alternatives, none of which is entirely appropriate. To cite just one example, quite
often, the chosen control is the rivals to the parties in a merger case, but, as shown
by most oligopoly theory, rivals will also change price after a merger, and so the
control will not be independent of the treatment (i.e. merging) firms.

- The before and after approximation to difference-in-differences

One of the most commonly used methods of evaluation is to conduct a simple
before and after comparison of, say, price. This is strictly not a difference-in-
differences since there is no control group. In effect the implication is that there is
no need for a control, or that the default counterfactual is one of merely the status
quo: absent the merger or intervention, the market would simply have performed
identically before and after. Clearly, the results from such a methodology should be
interpreted with caution — at the least, one would look for qualitative sources (e.g.
interviews/questionnaires) to substantiate the choice of a no-change counterfactual.

Choosing between methodologies

In effect, much of the discussion about the pros and cons of different methodologies
relates to how appropriately they implicitly describe the counterfactual. Simulation,
by its nature, places the choice of counterfactual conspicuously at centre stage: a
specific oligopoly model must be identified, although, of course, this does not mean
that the correct model is selected. In DiD, the control plays the role of the
counterfactual. Here, the choice of counterfactual is less theoretically driven, and
the strength of the methodology rests on whether there really is a control (with
adequate data) which is sufficiently similar. In practice, data expediency may
sometimes distract attention from how closely this condition is met. While it is less
common to think of the counterfactual in the typical event study, implicitly it is still
there — captured by whatever comparator share price index the practitioner uses to
compute abnormal returns. Here there is a trade-off between using a general index,
which is less likely to be sensitive to market-specific exogenous events, and more
customised sector-specific indexes, which may not be truly independent of the
event at issue.

In an ideal world, the alternative evaluation methodologies would be compared by
assembling a very large, random sample of cases, and attempting to apply all the
methodologies to all cases in the sample. While it is likely that some CAs and
advising consultancies do sometimes conduct parallel assessments during their
conduct of a particular case (experimenting simultaneously with, say, an event
study and a simulation), these do not appear in the published literature of course.
More generally, attempting such a task across a large sample of cases would be
difficult, and, in the event, has not occurred to date.
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Almost as a digression, section 6.4 anticipates how such a large sample comparison
might be conducted by revisiting an existing database of estimates of cartel
overcharge for a very large sample of different cartels observed across different
countries and at different points in time. Since these estimates were derived using a
variety of different methodologies, the purpose is to identify whether certain
methodologies are inherently more likely to generate larger estimates of the extent
of overcharge. While the comparison does reveal some noteworthy differences,
further work, controlling more carefully for sample selection, would be required
before definitive conclusions can be drawn.

Example case studies of evaluation methodologies
Six representative case studies are used to illustrate the above methodologies.
Case 1: Two UK Mergers (difference-in-differences)

This study was conducted by the LEAR consultancy for the UK’s Competition
Commission (CC). Two different merger decisions were considered: (i) GAME/
Gamestation, a merger between two specialist retailers of video games, and (ii)
Waterstone’s/Ottakars, a merger between two specialist ‘High Street’ book retailers.

The two cases illustrate some of the generic features of the difference-in-differences
methodology. The demands on data were intense. However, it helped considerably
that the pre-merger data were already available from the original investigations.
Nevertheless, even in these two data-rich examples, it proved impossible for a very
able team who were not overly time/cost constrained to undertake any tests of the
key service-quality dimension. The choice and availability of alternative
counterfactuals is also a key issue. In this case, as in many other local retail cases,
the existence of some local markets where only one of the parties was present pre-
merger is extremely valuable. On the other hand, the use of competitors” prices as a
control is potentially problematic.

Case 2: Cheese in Mauritius (back-of-envelope difference-in-differences)

This case is used as a very recent example of an in-house ex-post impact evaluation
by a young competition authority for its intervention in 2010 against an abuse of
monopoly. The abuse was the practice of offering retroactive rebates on Kraft
branded block processed cheddar cheese in exchange for supermarket premium
shelf space. The evaluation was conducted unusually soon, only one year, after the
Competition Commission of Mauritius (CCM) intervention. However, this was two
years after the investigation-launch and the authors judged that the impact was
beginning to be felt even whilst the investigation was underway. The required data
were collected from various governmental institutions as well as from the market
players themselves.
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This is an example of what we call a very simplified back-of-envelope difference-in-
differences, in which the CCM assumed that, had it not intervened, there would
have been no entry, and price would have continued to rise at the same rate as it
had prior to the intervention. Clearly, such simple assumptions are really only
guesses and open to question. On the other hand, they render the required analysis
much less data and time-demanding.

Case 3: Pirelli/BICC merger (event study)

This study was commissioned by the European Commission (EC) and undertaken
by LEAR Consulting. It concerned Pirelli’s acquisition of six manufacturing plants
in Italy and the UK in the power cables industry from BICC General. The data
employed were taken from Datastream on the stock prices of the rivals and
customers of the merging parties at three sub-events: when the merger was first
proposed, then at EC’s announcement that it was going to instigate a Phase 2
investigation, and finally at the clearance decision.

In many ways, this is a classic example of an event study. This particular industry
should provide fertile ground for the use of an event study since many of the
relevant firms are large and quoted on stock exchanges. Having said this, even in
such a large scale important industry as this, only half of all relevant firms were
publicly quoted, raising concerns about selection bias. Moreover, many of the
quoted sample firms were multinational and diversified, raising doubts whether
their stock valuations would be sensitive to a merger between two of their rivals in
just two countries in only one of their lines of business. The results suggest that the
merger had no impact on rivals and a mixed impact on customers. However, close
inspection of the magnitudes of estimates show that they are often either
implausibly high, or completely insignificant. While it is true that an insignificant
effect is consistent with the merger having no adverse competitive impact, it is also
consistent with a more cynical interpretation that the merger (whatever its
competitive impact) would have no noticeable effect on the future profitability of
such large multinational diversified firms.

Case 4: Antitrust fines in South African bread and flour cartels (event study)

This case also employs an event study to estimate the impact of fines on the stock
market valuations of infringing firms involved in bread and flour cartels in South
Africa (Darj et al., 2011). It is a second example of evaluation from a relatively
young competition authority outside of Europe. It is also far less technical, and was
presumably much less time-consuming than the previous case. This case, however,
is a good example of how an event study can be used successfully in a
straightforward way to quantify the effects of intervention on the firm concerned -
as is possible with fines. Importantly, the impact of a fine may exceed the simple
cost of the fine itself because of other potential indirect effects on the firm’s future
profitability. There is no real complication regarding the counterfactual which is
fairly obvious in the case of fines.
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Case 5: Volvo-Scandia (simulation)

This case is an example of a full-fledged technically quite advanced simulation of a
proposed merger between Volvo and Scandia in the European truck market. At the
heart of their methodology, is the econometric estimation of the demand system of
equations for trucks. This uses panel data for 16 different Member States over two
years. Prices are the list prices of a base model and sales are total sales for the
model range. The econometric model used is nested logit and it is necessary to
include variables reflecting the different characteristics of different models of
trucks. However, and this is a potential weakness of the estimation, only one truly
technical characteristic was employed — the truck’s horsepower. The effects of the
merger were then simulated by introducing a chosen non-cooperative oligopoly
model (i.e. unilateral effects) and analytically solving for (i) the equilibrium prices
assuming first no merger (i.e. before) and then (ii) with the merger (i.e. after).

This case illustrates well many of the standard strengths and weaknesses of merger
simulation. It forces the analyst to specify quite explicitly what is the chosen
counterfactual, but it is also possible to simulate alternative counterfactuals
(oligopoly games). In itself, the rigour of the simulation model also requires the
analyst to form a detailed understanding of the nature of competition and demand
in the market concerned. On the other hand, results can be very sensitive to
alternative assumptions, and data demands can be prohibitive — often requiring
approximations (e.g. here the paucity of measures of product characteristics).
Finally, when conducted at the level of technical complexity employed here,
simulation is clearly time- and resource-consuming and requires highly skilled
econometricians.

Case 6: A review of 8 UK merger decisions (back-of-envelope simulation)

This final case also uses simulation but this time much more simplistic and less
time consuming. It is a broad-based evaluation of eight different mergers,
conducted by the consultants Deloitte for a consortium of UK authorities (2007).
The purpose was to conduct a review of merger decisions under the relatively new
Enterprise Act of 2002. The assessment was based on two approaches. The first was
a qualitative survey using interviews with market participants, supplemented by
questionnaires and publicly available data. The second was to conduct ex-ante
simulation on as many of the cases as possible, simulating what the likely
consequences of the mergers would be, but using only information that was
available to the authorities at the times of their decisions. The simulations were
confined to back-of-envelope simple methods which could be effected quickly and
with minimal data requirements. In fact, given data limitations, simulation was
possible for only four of the eight cases. In each, the product was effectively
homogenous and capacity constraints were typically an issue. For this reason, the
model used was a capacity-constrained Cournot model.
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The study illustrates quite well what can, and what can not, be achieved by back-of-
envelope simulation. Its strength is in speed and simplicity, and thus the capability
of application to a number of different cases in a fairly short period of research
time. Its weakness is that it can often only be applied to simple markets (here, in
which competition could be described by simple Cournot models, albeit capacity
constrained), or in which simple diversion ratios can be used to model product
differentiation. Moreover, a danger with simulation models is the spurious sense of
precision and accuracy it might encourage. The authors correctly stressed that such
simulations should be viewed only as devices for showing how different
assumptions about the market and the nature of competition might translate into
different evaluations of the likely impact of different decisions. In other words,
their role is to provide only one of a number of different aids to the decision-
making.

Some important under-developed issues

In the author’s opinion, there are three gaps, uncertainties and unresolved issues in
the previous literatures and practices which merit future research.

Selection bias and deterrence

Inevitably, evaluation studies tend to focus on a sample of cases which are: (i)
documented in the public domain, and amongst these, (ii) usually the ones where
an intervention has actually occurred or been seriously contemplated, and (iii) for
which evaluation is feasible. This raises various doubts about whether such a
sample can provide an unbiased estimate of the full benefits of competition policy.

Some potential sources of selection bias

As stressed throughout this report, one source of bias derives from the fact that
different evaluation methodologies are less practicable for some types of markets
and interventions. But the issue is far wider than just this. Previous literatures
include numerous other instances of why evaluation is susceptible to selection bias:

e In the empirical literature on cartels, it is widely understood that the
samples analysed may be intrinsically biased because they are drawn
exclusively from detected investigated cases, which may not be
representative of the unknown population of undetected cases.

¢  When evaluating the rigour of merger policy, it is misleading to focus on
unchallenged mergers, because even if the CA is "lax’ (inclined to Type I
errors), such a sample will include many ‘good” mergers alongside any
incorrectly permitted “bad” (price increasing) mergers.
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e Itis widely acknowledged that the beneficial deterrent effects of
competition enforcement are likely to be considerable. It follows that any
evaluation of the benefits of policy based only on investigated cases may be
a serious underestimate.

In the report, a classification scheme designed to structure the various dimensions
of potential selection bias is presented, and directions for future research
highlighted.

How much of the iceberg lies below the waterline?

In section 8.1 of the report, I pose the hypothetical question: “What information
would be needed before one would be able to extrapolate from what we know —
based on investigated cases - to what we do not know — about those cases which are
deterred, or undetected or un-investigated?”

Introducing three conditional probabilities: the deterrence rate (w), the detection
rate (¢), and the investigation rate (o), it follows that the sample of investigated
cases represents only a (perhaps very) small proportion, (1- w)*(p)*(o), of the
population of all potentially relevant cases.

While this question is hypothetical, it is instructive, as a thought experiment, to
speculate about the sort of magnitudes involved. To do this, we draw on a rare
qualitative study of deterrence, commissioned by the OFT, which can be used to
calibrate the above three parameters. Inserting these into the above expression
suggests that (i) the investigated sample of mergers is only about 10 per cent of the
full population of potential mergers and that detected cartels is less than 4 per cent
of all potential cartels; and (ii) there are five (fifteen) times as many deterred as
investigated mergers (cartels). However, it must be stressed that these calculations
are very approximate and extremely speculative.

It should also be stressed that these calculations relate only to the frequencies of
mergers and cartels — they do not necessarily quantify the relative amounts of
deterred harm or missed opportunities. This would only be true if the expected
harm of cases of observed and unobserved cases were identical. In fact, the above
concerns regarding selection bias mean that there are very real reasons for
supposing that this will not be the case, i.e. that the observed cases are not a
random sample of the full (partly unobserved) populations.

The report surveys some of the academic literature which is most likely to be
helpful in furthering our understanding of the nature and magnitudes of the
various potential selection biases. However, it is evident that much future research,
both theoretical and empirical, will be required.
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The need for longer term studies

It is almost a truism to state that the effects of any policy change or intervention (in
whatever area) are likely to extend into the long-run. It is also fairly obvious that
the evaluation of long-term effects is more challenging than short-run evaluations -
given the exponential rise of possible compounding effects with time, which will
make it difficult to distinguish effects that were caused by the intervention from
effects triggered by exogenous factors.

This is certainly true for anti-trust. The wider academic literature suggests various
ways for how a specific event might trigger a sequence or chain of subsequent
events — each of which might be evaluated independently, but which are in reality
clearly path-dependent. For example, the literature on endogenous mergers alerts
us to the possibility that, if merger A is cleared, this makes a subsequent merger B
more or less likely. Similarly, in failing firm merger cases, the consequences of
intervention may include subsequent alternative merger proposals by other parties
as happened in the case of Airtours. There is case study evidence which suggests
that sometimes when some anti-competitive practice is prohibited, firms will
attempt to replace it with others. It has long been recognised that horizontal
mergers may sometimes be an alternative that firms pursue once cartelisation is
impossible.

In short, it matters what happens after the intervention, and “after” should
sometimes be interpreted as long-term and not too narrowly. While this point is
occasionally acknowledged in the evaluation literature, the instances of long-run
evaluation are rare. It is the author’s opinion, that the future research programme
should prioritise longer-run evaluations. One potential way of doing this is through
case studies regarding the evolution of markets over, say, decades and involving a
series of interventions, rather than being confined to just one-off independent
evaluations of single events.

The broader impact of competition policy

Most of this report has focussed rather specifically on the impact of enforcement on
consumer welfare. However, we should also be concerned with the wider impact
on the economy as a whole and the macro aggregates of growth, investment,
employment as well as productivity and innovation.

There are empirical studies which explore these areas, and some of the literature is
reviewed in the report. However, in truth, it is a thin literature of variable quality.
There are two broad strands: works that examine the impact of competition on
productivity, growth, etc., and research that attempts to measure more specifically
the impact of competition enforcement on the same factors. Taken overall, research in
the first strand offers broad confirmation that competition helps fuel economic
growth, and this is through at least three different channels: (i) exerting pressure on
firm management to reduce inefficiencies; (ii) by fostering innovation, and (iii) by
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guiding a better allocation of resources to more efficient firms. However, many
studies in this strand employ ambiguous or questionable measures of the degree of
competition.

Turning to the second strand - the effects of competition enforcement — a key
challenge is to find appropriate measures of competition enforcement or
competition policy. There have been recent advances on this issue with various
indexes of the efficacy of competition policy being suggested. These typically rely
on institutional and enforcement characteristics such as the degree of formal
independence of the CA, the separation of adjudicatory and prosecutor functions
within the CA, the scope of investigative powers of the CA, the level of
enforcement (size of sanctions, size of budgets and resources, etc.), and the
seriousness of sanctions that the CA can impose. There is now some evidence that
competition enforcement does contribute to economic growth. However, more
work is needed in this area before we can claim any robustness for this result.

Conclusions
Why should CAs evaluate their own work?

I believe that there are at least three strong reasons why CAs should evaluate their
own work:

First, if competition authorities are to maintain and even increase the funding they
receive from government, it is important that they are able to show that they
provide value for money. It is my view, and experience, that any well-functioning
authority will be able to do just this from a comprehensive and public evaluation of
its activities, even making the most conservative assumptions. This view is based
on two (in my opinion) very likely assumptions: (i) that competition considerably
enhances consumer welfare, and (ii) most competition authorities do indeed foster
competition through their various activities.

Second, at a more micro level, regular and fairly comprehensive evaluation, should
provide an essential ingredient in internal resource allocation decisions within the
authority. When allocating its budget between its different activities (merger
control, detection of cartels, monitoring of dominant firms), it is important to know
what is the likely marginal product of spending an additional euro in each area.
More generally, allocational decisions — say between detection and deterrence -
should be informed by some notion of the potential pay-offs.

Third, in any busy competition authority, there is an inherent danger that once a
decision or intervention has been made, it is consigned to a file which is then never
again opened. Ex-post evaluation provides probably the best means for ensuring
that the authority becomes aware of ‘what happens next” in a market. Of particular
importance is the question of how markets react to, and perform, after
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interventions. Moreover, evaluation provides a valuable check of whether the
assumptions, analysis and decision making taken at the time of the decision are
vindicated by what happens in subsequent years.

However, there are two caveats. First, we should not become slavishly attached to
the precise estimates derived in any evaluation. Evaluation will always be an
imprecise subject, based inevitably on assumptions which are approximate and
sometimes unverifiable. Evaluation is there to guide rather than dictate. Second, an
over-reliance on impact estimates can distort allocational decisions within an
authority. The danger is that certain activities, especially deterrence, may go
relatively neglected because their impact is more difficult to measure.

How should CAs conduct evaluation?

Two broad themes run though this report — deriving estimates of the aggregate
impact of an authority’s activity, and then more specifically the techniques which
can be used to evaluate individual cases. It is my view that the competition
authority should do both — regularly (perhaps annually) evaluating its overall
impact and also devoting some resources to in-depth ex-post evaluations of at least
some specific cases.

There are a number of issues and decisions which would need to be resolved in
deriving aggregate impact evaluations — which rules of thumb to use for cartel
overcharge and duration etc., which areas of activity to evaluate? Here, the existing
practices of OFT, DGCOMP, FTC and Do] might be adopted, but, in the absence of
any internationally agreed best practice, this need not be essential.

Turning to the specific techniques of evaluation, the report suggests that there is no
such thing as an ideal technique. Simulation, event studies, difference-in-
differences, before-after and more qualitative surveys all have their strengths and
weaknesses, and each is more suited to some cases than others. Perhaps the
strongest message to draw from this report is that sufficient time and attention
should be devoted to formulating an appropriate counterfactual (or alternative
counterfactuals). Sometimes, the nature of the counterfactual will dictate which
evaluation technique should be used.

A third broad recommendation is that the authority should adopt a portfolio
approach to its evaluation activities. Thus, there is much to be said for employing a
mix of ex-ante and ex-post evaluations - as do the other authorities most frequently
discussed in this report. Similarly, some of the evaluation should employ “back-of-
envelope’ techniques, while some might be more thorough and technically
advanced. There are advantages in commissioning outsiders (consultancies and
academics) to do some, but not all, of the research. The obvious problem with in-
house evaluation is the suspicion that it will be seen as self-justifying and without
objectivity. On the other hand, it is important that the authority should develop its
own technical capabilities.
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What are the challenges?

Beyond the three areas where I think further work is generally required, it should
be stressed that the evaluation project is still very much ‘work in progress’.
Evaluation in some areas of policy is still under-developed, e.g. advocacy,
education and Article 102. Little is known, in a comparative sense, about the
predictive performance of the different techniques. Here, the challenge is to widen
the scope of evaluation without unduly increasing the cost. As is true for many
policy areas, there is an important role for international cooperation and diffusion
of experience and skills.
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1 Introduction

The aim of this report is to provide a survey of the approaches and specific
methods which are used to assess the economic effects of a Competition Authority’s
work, paying particular attention to the advantages and disadvantages of those
specific methods.! This first introductory chapter sets the scene by providing initial
background definitions and classifications. These include the purposes and scope of
evaluation; a taxonomy of methodologies; the difference between ex-ante and ex-
post evaluation; and the central importance of the choice of the counterfactual in
any evaluation exercise.

1.1 The purposes of evaluation

Evaluation is undertaken both by the Competition Authorities (CAs) themselves
and independent academic economists and lawyers. It can take many forms, but for
presentational convenience these can be grouped into the following four broad
categories.

1.1.1 Accountability

Increasingly, there is an obligation on CAs around the world, and to their
Governments, to quantify the aggregate benefits of competition policy (measured
perhaps by increased consumer surplus). The aggregate estimate is then sometimes
assessed against some pre-specified target to judge whether the CA has met its
required objectives. These impact evaluations typically involve using some of the
methodologies described below.

1.1.2 Assessment of specific policies

Sometimes, the purpose is to evaluate a specific area of policy, e.g. merger control
or cartel enforcement, or of the success of a particular intervention, e.g. a
prosecuted cartel, or prohibited merger. Again, this may be undertaken internally
by the CA itself or commissioned to an outside consultant or academic. Here the
objective is perhaps to check on the quality of the CA’s own decision-making — the
validity of its assumptions, rigour of its analysis and data collection etc. It may also
be used to help set future internal priorities and allocate resources.

1 This report draws on some of the author’s own recent work, such as a critical review of the
methods used by the UK'’s Office of Fair Trading (Davies 2010), and two academic articles:
Davies and Ormosi (2010 and 2012).
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1.1.3 Assessment in the broader academic literature

In the academic literature, policy evaluation appears in a multitude of guises.
Sometimes it is designed as an independent check on the performance of the CAs.
More often however, the immediate objectives of the research may be more
academic, focusing primarily on the development/testing of theory and/or
empirical techniques, with the specific anti-trust case providing a well-documented
and experimental setting. Nevertheless, many of these studies have helped in
technical developments of the evaluation methodologies used by CAs.

1.1.4 Estimating damages and fines

In any private damages case, or indeed when a CA sets a fine (where applicable),
this entails an evaluation of the harm caused by the firms concerned, and therefore,
by implication, the gains resulting from the CA intervention which removes that
harm. Expert opinions in such cases invariably draw on methodologies similar to
those described in this report.

The question of who undertakes the evaluation, and how deeply, raises important
issues of the potential distortion of incentives and priorities within the CA. We will
return to this later in the report.

1.2 The methodologies of evaluation

There is a rich variety of evaluation methodologies which have been used in the
literature to date. In this report, we shall mainly focus on what we refer to as the
three key quantitative approaches: simulation, event studies and differences-in-
differences. These will be discussed at greater length in Chapters 6 and 7, but as
they are also frequently referred to in Chapters 2-5, brief preliminary definitions
will be helpful here.

1.2.1 Simulation of structural models

Simulation models typically entail modelling the nature of competition in a market,
calibrating the parameters using real world information (sometimes estimated
econometrically) and then assessing how the intervention will change the
equilibrium relative to what would have happened without the intervention. In the
academic literature, these models are often highly technical and complex, but they
are also often used for evaluation by CAs in more simplified forms.
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1.2.2 Event studies

Event studies use the financial markets” assessment of the impact of an event. In the
context of say merger enforcement, the events in question are the initial
announcement of the merger, the CA’s announcement of investigation, and then its
subsequent decision. The effects are quantified by comparing movements in stock
prices — both of the parties and their immediate rivals — with movements in more
general stock price indices.

1.2.3 Difference-in-differences

The difference-in-differences (DiD) methodology involves a comparison of, say,
prices before and after an event, (e.g. a merger or a dawn raid), relative to some
other real world control, i.e. a similar market without the event, or within the same
market for firms not involved in the event. Again, there are simplified equivalents
of this involving just before-after comparisons without a control market, sometimes
in multivariate form with control variables included.

We shall interpret each of these categories fairly broadly to encompass much
simpler methods which can be seen as special forms of one or the other of the
categories. Like any taxonomy of this sort, it is bound to entail a certain degree of
arbitrariness, but this is a price worth paying for the expositional convenience it
brings. There are a number of alternative taxonomies used in the recent literature,
e.g. Bergman (2008), Buccirossi et al. (2006), OXERA (2009).2 The first two are
sufficiently similar to our own for us to merely refer the interested reader to the
original papers, but OXERA (2009) is sufficiently different to merit a short
summary. The authors group the existing methods and models into three broad

types:

e Comparator based, which includes (i) DiD, (ii) cross-section (across firms,
markets or countries) econometrics or averages, and (iii) time series
econometrics or interpolation for during, before and/or after.

e Market structure based using industrial organisation (I0) models, especially
structural models.

¢ Financial analysis based, including event studies but also other more
descriptive techniques from the accountancy/finance literatures.

2 OXERA (2009) is a commissioned study report for the European Commission on quantifying
antitrust damages. There are obvious parallels (although by no means always exact) between the
savings that CAs achieve for consumers from removing anti-competitive practices and claims for
damages against defendants responsible for inflicting losses on their customers and rivals and/or
suppliers.
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This taxonomy is more exhaustive than our own, but the three categories
correspond fairly closely to our own categories.

Other methodologies

There is also a variety of other, mainly qualitative (with the exception of the first),
approaches which we shall refer less frequently to below.

1.2.4 Aggregate international econometric studies

International econometric studies are more aggregate studies, employing cross-
country or panel data in order to identify the effects of competition policy on macro
or sector aggregates, e.g. price-cost margins, GDP, productivity. These are
discussed and well summarised by Bergman (2008), who provides some of the key
references. Necessarily they confront daunting measurement issues, often relying
on the construction of subjective indexes of the “severity of competition policy’
which are allowed to differ across countries. Other econometric problems are
familiar in any international comparisons based on production functions or related
concepts, e.g. identification, simultaneity and the requirement that the underlying
functional forms are stable across countries. In general, this report does not cover
studies of this very aggregate type, but the final section does include a slightly
more detailed survey.

1.2.5 Follow-up surveys

It is quite common for CAs to undertake or commission reviews of their previous
cases, (especially mergers). For example the UK Competition Commission (CC),
together with the Office of Fair Trading (OFT) and the relevant Government
Department, regularly conducts (or commissions) retrospective merger reviews,
reflecting upon market developments following merger interventions. These
reviews often use follow up questionnaires and/or interviews with the interested
parties and related firms. These can provide invaluable insights and are discussed
further below in Chapter 5 on ex-post evaluation by the CAs.

1.2.6 Expert commentaries on specific cases

Book collections of expert (economic) commentaries on specific, often well known

anti-trust case studies, such as Kwoka and White (2004) and Lyons (2009) for the US
and EU respectively, can also be viewed as contributing to the evaluation literature,
but for obvious reasons, it is difficult to generalise from a set of heterogeneous non-
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randomly selected small samples, especially with respect to the evaluation
methodologies used (if any).

1.2.7 Court decisions

Some studies have assessed the quality of CA decision-making by the frequency of
court appeals and/or the success rates in those appeals (see Bergman (2008, p.389-
91) for a brief survey). For certain purposes this may be a valuable extra source of
(presumably well-informed and objective) evaluation, but obvious limitations
include the likelihood of selection bias, and the fact that court decisions will
sometimes involve judgement on the correctness of legal process rather than
economic substance.

1.2.8 Surveys of peer/practitioner opinions

Certain high-profile annual reviews provide an alternative approach, based on peer
review evaluation of the performance of different CAs around the world, e.g. the
Global Competition Review and OECD country reviews. These enable international
comparisons over time at the aggregate level, but lie outside our current remit,
being based on subjective opinion rather than quantitative methodologies.

1.3 Level of sophistication or technical complexity

Depending on the purpose, the budget, and who undertakes the evaluation, the
sophistication of evaluations can vary considerably. Broadly speaking, there are
three degrees of technical complexity:

¢ Full blown, “state of the art” applications: these involve sometimes very
detailed Industrial Organisation theory and advanced econometric
methods. Many of the academic case studies fall into this category, as do
some ex-post case evaluations conducted by the CAs or commissioned
reports.

e ‘Back-of-envelope’: these are much simpler versions, especially of
simulation or differences-in-differences, where the practitioner employs
easy and quick to compute approximations to the above. A typical ‘back-of-
envelope’ evaluation might require only days or hours to conduct, while the
full blown equivalent might require months (or even years in some
academic cases).

e Default: these are employed, especially in the accountability exercises
described in Chapters 2-4, where a large number of cases need to be
evaluated fairly quickly and cheaply and hard data are sometimes sparse.
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1.4 Ex-ante versus ex-post

Evaluation may be either ex-ante or ex-post. Although the meaning of this
dichotomy is superficially obvious, these terms are sometimes misunderstood. By
definition, the latter is backward-looking — what outcome would have happened,
had say, a cartel not actually existed; while ex-ante looks forward — anticipating
whether or not, say, a merger would have coordinated effects, if cleared.

In practice, however, both ex-ante and ex-post evaluations are typically conducted
retrospectively, and the meaning of the distinction relates mainly to the nature of
the data used in the evaluation. Thus, an ex-post evaluation uses the information of
‘what actually happened next’, i.e. after the intervention took place. To evaluate
impact, “‘what happens next’ is then compared to what would have happened, had
the intervention not taken place.> When the perspective is ex-ante, but conducted
after the event, this generally only employs the information that would have been
available at the time of the policy decision. In that case, the practitioner projects
forward comparing of what would happen with and without the intervention.

In general, ex-ante evaluation is simpler to conduct given that it makes less demand
on data — employing information which should be available at the time of the policy
decision. Ex-post evaluation, on the other hand, can only be conducted some years
after the intervention when accurate data becomes available on what actually did
happen. It is also confounded by the likelihood that what happens next will not be
exclusively due to just the intervention. This is discussed further at greater length
in the specific context of merger remedies by Davies and Lyons (2007 pp.106-7).

Usually, differences-in-differences, event studies and qualitative studies are only
applied in ex-post form, while simulation may be used for both ex-ante and ex-post
evaluations.

1.5 Policy areas

Most of this report will be largely confined to the evaluation of competition policy,
defined to include all activities undertaken by competition law enforcement
agencies. However, at the end of this section we briefly discuss the related areas of
de-regulation and liberalisation which are more typically the territory of other areas
of government including specific sector regulators.

3 This comparison is not without difficulties. For example, when retrospectively evaluating the
impact of a particular merger intervention, should actual post-merger prices be compared with
those projected from the simulation model, or should these projections be adjusted for any post-
intervention exogenous shocks, say a demand shock? Estimating the separate impact of such
exogenous shocks is typically not straightforward
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Table 1.1 provides an assessment of the extent of the existing literature for each
component part of competition enforcement, distinguishing between the academic
literature and CAs’ evaluation reports.* It also classifies by the extent to which the

three key methodologies have been applied in these parts.

Table1.1  Extent of evaluation literature by broad area of competition policy

Methodology Academic CAs
Literature
Enforcement:
Merger control Simulation Extensive Extensive
Event Studies Extensive Some
DiD etc Extensive Some
Cartels/Article 101 Simulation Some Few
Event Studies Some Few
DiD etc Some Some
Abuse/Article102 Simulation Few Very few
Event Studies Few Very few
DiD etc Few Very few
Non-enforcement:
Advocacy None None None
Compliance None None None
Consumer Education None None None

Source: Author’s assessment

Thus, most of the previous literature has concentrated on mergers and cartels. The
academic literature is most developed and extensive for mergers, and includes
highly influential contributions on simulation, but also event studies and DiD. In
turn, these have had a strong impact on the evaluations undertaken by the CAs
themselves, and it is commonplace for the major CAs to apply simulation models in

their own evaluations. There is also an extensive literature on cartel overcharge,

4 This assessment is probably uncontroversial and is broadly consistent with the emphases in
literature surveys by other commentators, for example, Bergman (2008) and Werden (2008).
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with ad-hoc versions of DiD being more frequent. CAs sometimes employ the latter
in their evaluations of the consumer benefits from cartel-busting.

Since mergers and cartels feature extensively throughout the remainder of this
report, the remaining preliminary comments here are confined to the other areas
where evaluation has been much less common.

1.5.1 Article 102 (Abuse of dominance)

Our judgement that evaluation of cases involving abuse of power (Art 102) has
been far less common than for mergers and cartels is inevitably impressionistic, but
the following fragments of evidence strongly suggest that it is valid. Davies’s
review (2010, Table 4.2) of the OFT’s Impact Estimates, reveals that for 2006-2009,
while the OFT were able to evaluate 20 mergers, only one case of Article 102
enforcement was assessed. OXERA, in its report for the EC (OXERA, 2009, p.16)
suggests that “There have been relatively few cases of exploitative abuse of
dominance found by competition authorities or courts, either at the EU level, or in
the Member States”. In the US, Werden (2008, p.446) suggests that “Non-merger
civil enforcement accounts for relatively few cases and for far less consumer
savings than either criminal or merger enforcement”.> Similarly, within the
academic literature, relevant studies are relatively few. This is probably
symptomatic of a more general scarcity of empirical IO work in the broad area of
Article 102. For example, Slade (2008) concludes her survey of the empirical
literature on the effects of vertical restraints (p.28) by suggesting that “Perhaps the
most important lesson that can be learned ... is how scant that evidence is,
especially when compared to the amount of theoretical research.”

There are two obvious explanations for this. The first is, simply, that CAs bring
relatively few cases of Article 102 abuse to fruition, and the second is that
evaluation is unusually difficult to conduct in these cases. Werden (2008, pp. 442-3)
suggests that, certainly, the latter is true: “In assessing the effects of antitrust
enforcement, cases involving exclusionary conduct present the greatest challenge.
The effects of potentially exclusionary conduct are apt to be subtle and can be
experienced long after the conduct itself.” He points to the difficulties in
establishing the extent to which rivals are harmed and the impact on consumers,
and explains that delicate trade-offs are involved where the practice may entail an
element of efficiency enhancement. He also identifies predatory behaviour cases as
particularly problematic, given the need to quantify short-run and long-run
impacts of opposite directions.

5 He defines non-merger civil enforcement as “single-competitor exclusionary conduct, vertical
restraints and agreements among competitors other than hard-core cartels or mergers”.
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1.5.2 Advocacy

Typically, competition authorities allocate a significant proportion of their budget
to advocacy activities. An International Competition Network (ICN) (2002) study
on competition advocacy reports that, amongst those countries that felt able to
quantify the resources they devoted to advocacy, almost one third reported that
this was as high as between 20 and 30 per cent of their budget. Despite this, there
has been little research attempting to quantify the impact of competition advocacy.
The reasons why are entirely understandable, once one attempts to define the term.
The ICN defines advocacy as:

“those activities conducted by the competition authority related to the promotion of a
competitive environment for economic activities by means of non-enforcement
mechanisms, mainly through its relationships with other governmental entities and by
increasing public awareness of the benefits of competition.”

Inevitably, much of this activity is general and intangible in nature, with specific
effects that are not at all amenable to measurement. In the circumstances, it is
inevitable that most of the work that has been done is predominantly qualitative.
For example, the OFT (2010b) conducted a survey of UK government officials
across various government departments asking how far its competition related
advice was taken into consideration and influenced policymakers. Judged on the
responses received from 43 respondents, it seems that advocacy did indeed have a
significant impact — leading to important changes in policy approaches in half of
the cases, and changes in objectives in one quarter. However, this study did not
attempt to quantify this impact. Other authorities who have also carried out
detailed surveys to assess the impact of their advocacy activities include the Federal
Trade Commission's Bureau of Competition (FTC) and the Italian Competition
Authority.°

Evenett (2006), in a thought-provoking commentary questions the real value of
such qualitative studies — if somewhat over-critically. However, it would be wrong
to merely dismiss qualitative work since it can often establish that advocacy can
sometimes have very real pay-offs, even if they are difficult to measure.

The OFT study also describes three specific case studies which illustrate quite well
that (i) advocacy can have important positive impacts, but that (ii) they are difficult
to measure. The first case study regarded the advice given to the Ministry of Justice,
warning against licensing regulations that would have posed a very serious barrier
to entry into the market for will-writing; the second related to energy-efficiency in
light bulbs, on which the OFT warned against voluntary arrangements which might
facilitate collusion; the third was on how to improve procurement guidelines for
competitive tendering in public procurement of waste management services. In

¢ The FTC study is referred to in Majoras (2005). For the Italian study see Arisi and Esposito
(2007).
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principle, it would be possible to quantify the impact, although this particular
study did not do so, I suspect, because of cost and time constraints. None of the
cases would be simple to evaluate and each would inevitably involve speculation.
For example, in the light bulb case, speculation would be needed on the probability
that collusion would have occurred, and the extent of that collusion. An obvious
question is whether the methods used for assessing merger and cartel enforcement
could be applied also to measuring the impact of advocacy. A particular problem
would be to identify the right counterfactual. For instance, in measuring the impact
of advocacy that resulted in the dropping of a piece of draft legislation which
would have had anticompetitive consequences, we would need to know what
would have happened had the anticompetitive proposal been enacted. For
enforcement activities, such as cartels, there is always the possibility of using a
similar market as counterfactual, but in this case it would have to be a similar
jurisdiction, something that would be even harder to find.” It would also be difficult
to identify what version of the proposed legislation would have been accepted in
absence of successful advocacy efforts.

None of this is to deny that some sort of evaluation would be possible and, in my
opinion, desirable. However, it would be wise, in these circumstances, if the
evaluation was run under a number of different scenarios.

1.5.3 Education: compliance by firms

Encouraging business compliance with competition law is a potentially important
dimension of CA activity. However, attempts to measure the efficacy of compliance
programmes per se are rare.’ In one example, OFT (2010a) presents some survey
findings designed to understand what motivates business compliance and includes
examples of their compliance activities. Responding firms mentioned reputational
damage, financial penalties, individual sanctions (e.g. risk of criminal proceedings)
as key motivations for compliance. Compliance is obviously linked to deterrence,
which we discuss more generally in later sections.

1.5.4 Education: consumers
Much consumer education relates to consumer protection law and falls outside our

remit. However, insofar as better educated consumers should be less frequently
exposed to asymmetric information, reduced market imperfections might enhance

7 It may be equally hard to show that a proposed piece of legislation was prevented as a result of
advocacy rather than other political considerations.

8 The scarcity of evidence also reflects the fact that in many countries the CA is not allowed to
carry out compliance activities.
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competition between firms. Again, this is an under-researched area, but some CAs
are beginning to work on evaluation in this area.’

1.5.5 Related policy areas — deregulation and liberalisation

The main focus of this report is on ‘competition policy proper’, relating to the
enforcement of competition law. However, there are other policy areas which
should also be briefly mentioned. In particular, liberalisation and privatisation (and
potentially those advocacy activities of CAs that may trigger liberalisation) should
be, and is, also evaluated — quite often with more emphasis on the long-term
impacts. These are discussed below in section 8.2.

1.6 The central role of the counterfactual

A central issue running throughout most antitrust analysis is the choice of the
counterfactual, i.e. what would have happened had some event, practice, policy
intervention not occurred? This is not just a concern for academic economists. It
also occupies the attention of the courts and lawyers, for example when attempting
to quantify damages.!?

Equally, it follows that any particular quantitative methodology used to evaluate a
specific case must necessarily entail a choice of counterfactual, even if it is
sometimes only implicit. The choice of counterfactual has both conceptual and
empirical dimensions — which counterfactual is theoretically most tenable, and how
do we calibrate it with plausible estimates of key parameters?

We return to this issue in section 6.4 below when comparing different
methodologies.

1.7  Structure of the report

The remainder of this report has seven chapters arranged in three broad parts. The
first part includes Chapters 2-5 relating to ‘evaluation for accountability’. It
describes those evaluations, which are designed to be comprehensive, in that they
cover all (or most) of a CA’s interventions in a given year. Chapter 2 begins with
the UK’s Office of Fair Trading (OFT) which has been very active in this area.
Chapter 3 provides a comparison of such evaluations for the three jurisdictions
most prominent in this area: the US, EC and UK. Chapter 4 considers some of the

% See OFT (2011c) p.30 fn.45, and OECD (2002)

10 For a useful cross-discipline of the use of counterfactuals in antitrust and mergers, see Colley
and Marsden (2010)
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conceptual issues and problems raised by such evaluations. Chapter 5 turns to the
use of ex-post evaluation by the CAs.

The second part of the report turns more specifically to the individual quantitative
methodologies used in evaluations of all types. Chapter 6 provides a survey of the
previous literatures on each of the three main methodologies (simulation, event
studies and differences in differences) and discusses their relative advantages and
disadvantages. Chapter 7 presents six specific cases to illustrate how these
methodologies have been used for evaluation.

Finally, Chapter 8 points to some of the areas in which the author believes further
research is most required, and Chapter 9 concludes.
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2 The OFT’s Annual Positive Impacts

This and the following three sections focus on (mainly) aggregate evaluations of a
CA'’s activity - what was referred to as the ‘accountability” purpose in section 1.1.
The term ‘aggregate’ indicates that the evaluation is comprehensive across the
broad range, or most of, the CA’s activity. Thus, this will typically involve scores of
cases in a given year, rather than just focusing on a particular case intervention.

CAs have been publishing information relevant to their impact for a long time.
However, traditionally, this was limited to descriptive statistics and reports on the
number of cases pursued, and/or the number of successful cases. Increasingly, this
reporting obligation has begun to extend to more sophisticated measures, where
the CA has quantified and reported on the aggregate benefits of competition policy
(measured perhaps by increased consumer surplus). This aggregate estimate is then
assessed against some pre-specified target to judge whether the CA has met its
required objectives.

This section begins by describing the impact evaluations undertaken by the UK’s
Office of Fair Trading on an annual basis — the most recent example being year
2010/11." OFT is highlighted for two reasons: (i) the author has worked with and
advised the OFT’s impact evaluations over a number of years, and is therefore very
familiar with them at first hand; (ii) of all the authorities around the world, the OFT
has been the most transparent and prolific in publishing details of its work in this
area. Chapter 3 will then introduce the other jurisdictions who conduct and publish
evaluations most similar to the OFT: DoJ (Department of Justice) and FTC (The
Federal Trade Commission's Bureau of Competition) in the US and the European
Commission (EC). These are the authorities for whom methods of impact
evaluation are most developed, at least as well as can be judged by documents in
the public domain. Some other jurisdictions around the world have also attempted
overall assessments which estimate the consumer benefits of competition
enforcement, but these are only sporadic and less regular. Davies (2010, Appendix
B) provides a brief survey of these. Chapter 4 then enumerates some of the most
important conceptual issues raised in accountability studies of this sort. Chapter 5
describes the use ex-post evaluations by the CAs, which are usually less
comprehensive and more case-specific.

Each year the OFT publishes an annual report which quantifies the value of the
welfare benefits of its interventions compared to how much it costs the UK
taxpayer. While this evaluation would ideally assess the benefits of all the cases it
handles, for practical reasons, it is only possible for a large number, but not all,
cases. There are six defining features of the methodology:

1 The most recent at the time of writing is OFT (2011c). See also Davies’s evaluation (2010).
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e Estimates are in terms of consumer benefits, reflecting the fact that
competition enforcement should be guided by the consumer welfare
standard.

e Estimates are generally ex-ante, but with some ex-post cases.

o Estimates are deliberately ‘conservative’.

e Itis assumed that no intervention can have a negative impact.

e Estimates are presented as “point’” estimates, rather than as a range of
plausible values.

e Most areas of policy are included, but, to date, consumer education and
deterrence are two major exclusions, pending further work.

Table2.1  Estimated average annual consumer savings and OFT costs 2008-11

Benefits Partial Costs (Emn)*  Benefit/Costs
(Emn)
Competition enforcement 83 (25%)
(Art 101&102)
Merger control 90 (28%)
Market studies, reviews of 117(36%)
orders & undertakings
Consumer protection 36 (11%)
enforcement
Totals 326 34 9.59

* Partial costs are the costs attributable to these activities (no disaggregation across areas published). Including
costs attributable to OFT’s other activities, the total rises to £48mn. If total costs are used as the denominator, the
ratio falls to 6.8, however, this would imply, incorrectly that the other activities led to zero benefits.

Source: OFT (2011a) Table 1.1.

Table 2.1 summarises the OFT’s estimates of consumer savings for 2008-2011. As
can be seen, in aggregate the ratio of benefits to costs (9.59) is nearly double the
target of 5:1 it has agreed with the UK’s Treasury. Nearly all of these benefits derive
from remedying/prohibiting otherwise anti-competitive mergers, breaking cartels
and market studies. Very briefly, the methods and assumptions it uses in each of
these areas is as follows.

2.1.1 Mergers
The OFT relies very heavily on simulation. For any particular merger the model is

chosen, as appropriate, from three candidates — Cournot for homogeneous products
and PCAIDS (Proportionally-calibrated Almost Ideal Demand System) or ALM
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(Antitrust Logit Model) for differentiated product industries.!? For vertical mergers,
simulation is done for each stage separately. The estimates of consumer benefit
resulting from this methodology represent 'conservative point-estimates’, in the
sense that ‘any assumptions made to run the model are conservative.” The model is
calibrated using low, medium and high assumed values of the industry elasticity
(which is often a key input in the model), and uses the medium as the chosen point
estimate. The conservatism relates to the range of the elasticity assumptions.
Savings are assumed to last for two years. Thereafter, market correction (e.g. entry)
is assumed to wipe out any anti-competitive consequences. Off model adjustments
may also be necessary to accommodate any properties of the merger or market not
picked up by the models.

Where simulation is not appropriate — either because none of the above models
adequately describes the nature or competition, or because data for calibration are
unavailable — the OFT uses a default assumption. This is that the consumer savings
as a proportion of turnover are equal to the mean of the lower bound ratios across
all the mergers which could be simulated in that year.

2.1.2 Article 101; Cartels

Where possible, estimates are based on information from case teams, but where this
is not available, OFT applies “rules of thumb that are consistent with international
best practice and recent academic research”:

o Future cartel duration prevented. Absent intervention, the cartel would exist
for a further 6 years,

o Affected turnover. This is assumed to be only the turnover of the infringing
parties. This is conservative, to the extent that a high cartel price allows
competing outsiders to free-ride by raising their own price up towards the
cartel’s price.

o Extent of the avoided price-raise. This is estimated if possible during the
investigation. Where not, 15 per cent is assumed.
2.1.3 Article 102: Abuse of dominance

There have been typically very few Article 102 cases evaluated. The methodology is
similar to Article 101 evaluations, but with two differences: (i) the default price rise

12 Increasingly in recent years this ‘simulation’ is based on estimates undertaken at the time of
the investigation of the likely Upward Pressure on Prices (UPP) or related techniques (OFT
2011d).



58

is 10 per cent, (ii) duration is left at the discretion of the case officer in the particular
case.

2.1.4 Market studies

Again, the use of conservative assumptions is stressed, but this is the one area
where the impact evaluations are not always ex-ante. It is explained that
subsequent monitoring of market developments may lead to revised assumptions
and updated impact estimates, and where possible, use is also made of ex-post
impact estimates.

2.1.5 Consumer protection

At the heart of the methodology here are data on the number of complaints against
targeted traders, pre- and post-intervention. Any reduction in complaints is
converted into a financial estimate of avoided consumer detriment by valuing each
complaint at a proportion of the purchase value of the product or service
concerned. That proportion is calculated using a standard formula which has been
previously estimated from survey data on consumer detriment relative to purchase
price. This is then grossed up to allow for additional benefits of (i) consumers who
had not complained against the trader concerned, and (ii) consumers of other firms
who were also engaging in similar practices who, it is assumed, are now persuaded
to also cease the practice.
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3 Comparative Survey of UK, EC and USA

Apart from the OFT, the other major other jurisdictions in which impact
estimations are regularly reported are the USA (Do] and FTC) and the European
Union, by the European Commission (EC). Table 3.1 displays the reported
estimated benefits (also shown as a percentage of GDP) for these three jurisdictions.
The figures are expressed in terms of consumer benefits or consumer savings,
which reflects the CAs” approach to the general objectives of competition policy. It
must be stressed that the purpose of this table is not to compare the performance of
these authorities, but to illustrate the sort of magnitudes and to demonstrate some
of the difficulties in interpreting these estimates. The figures were collected from
CAs’ respective annual reports', and to avoid excessive repetition, the detailed
references of individual items are not referenced separately in the following.

One immediately noticeable feature of these figures is the variability over time in
some instances. One reason for this is that the sizes of the intervened markets and
the scope of the cases can vary dramatically, e.g. when a very large market is
intervened in a particular year, this can lead to lumpiness in the time series. Also,
the number of cases may vary significantly over time. Fluctuations in the annual
number of closed cases may be due to the lengthy procedures associated with some
types of investigations (especially cartels). For example a relatively large number of
on-going cartel investigations in the US Do] in 2010 would mean high agency
activity, but only low measured impact in 2010, followed by higher reported
impacts in subsequent years. The EC displays a more evenly distributed impact
(over time), which probably implies smaller variance in the relevant market sizes
and/or shorter procedures. To soften the extent of oscillation of figures over time,
the UK authorities report three-year moving-averages. Another cause of the
variance in the estimates over time is changes in the assumptions employed by the
CAs, as discussed further below. For example, the large increase in estimated
impact in cartels in the EC between 2009 and 2010 can be explained by changes in
the authority’s changed assumption about the cartel life-span assumption (see
Table 3.2).

13 Unless otherwise mentioned, the sources are EC (2010), USDoJ (2012), USFTC (2011) and OFT
(2011a).
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Table 3.1 CA estimates of annual consumer benefits from interventions*

Cartels Mergers Other antitrust
Consumer saving % of GDP Consumer % of GDP Consumer % of GDP

x10™ saving x10™ saving x10™
EC (billion EUR)
2010 7.2(7) 5.87 4.2-6.3(16) 4.28 NR (58) -
2009 1.2 (6) 1.02 5.6 (16) 4.77 2.0 (54) 1.70
2008 1.7 (7) 1.36 5.5 (24) 441 4.3 (111) 3.45
2007 3.8 (8) 3.06 NR (23) - NR (133) -
USDOJ™ ($ billion)
2010 0.05 (60) 0.03 0.19'(19) 0.13 0.19'(4) 0.13
2009 0.60 (72) 0.42 1.02 (12) 0.72 0.02 (2) 0.01
2008 0.02 (54) 0.01 0.48 (16) 0.33 0.05 (4) 0.03
2007 0.56 (40) 0.41 0.15 (12) 0.11 0.02 (2) 0.01
USFTC ($ billion)
2010 N/A - 0.59 (16) 0.40 0.51 (6) 0.35
2009 N/A - 0.79 (13) 0.55 0.19 (7) 0.13
2008 N/A - 0.36 (13) 0.25 0.03 (4) 0.02
2007 N/A - 0.81 (20) 0.58 0.08 (11) 0.06

UK CC+OFT" (£ billion)

2009/10 0.083 0.57 0.235 (11) 1.62 0.083 0.57
2008/09 0.083 0.59 0.229 (15) 1.64 0.083 0.59
2007/08 0.083 0.57 0.309 (14) 2.13 0.083 0.57
NR denotes not reported

* Merger and other civil antitrust combined in 2010.

** Cartels and other antitrust combined for all years. Sources: see footnote 14

3.1.1 Comparison of assumptions

To estimate the impact of an individual intervention, information is required on: (i)
the size of the market concerned, (ii) the price increase removed or avoided and (iii)
the length of time the increased price would have prevailed absent the intervention.
Of these, market size is the easiest to estimate. This information is normally
available for the CA and can be easily recalled for the evaluation process. It is easy
to see that when a conduct impacts on a large amount of commerce in the relevant
markets, the implied transfer from consumers to manufacturers becomes
substantial. As mentioned above, for this reason the size of the relevant market is
likely to explain much of the variance in the estimated impact.

4 The number of cartel convictions, merger interventions (or challenges), and other antitrust
interventions are displayed in brackets. The number of challenged merger cases for the USDOJ
was collected from the Hart-Scott-Rodino Annual Reports for Fiscal Years 2007-10. The number
of cartel cases and the number of non-merger civil cases filed by the USDO]J was collected from
USDOQYJ statistics (http://www.justice.gov/atr/public/workload-statistics.html). The number of
challenged merger and non-merger interventions by the US FTC was collected from the FTC’s
Performance and Accountability Reports. For the EC, the number of interventions was collected
from EC merger statistics (http://ec.europa.eu/competition/mergers/statistics.pdf) and EC cartel
statistics (http://ec.europa.eu/competition/cartels/statistics/statistics.pdf) and the number of
abuse of dominance cases closed was collected from Global Competition Review reports.

15 Using an average overcharge of 20%-34% from Bolotova and Connor (2006).

16 The number of cases refers to the total number of criminal cases filed.


http://www.justice.gov/atr/public/workload-statistics.html
http://ec.europa.eu/competition/mergers/statistics.pdf
http://ec.europa.eu/competition/cartels/statistics/statistics.pdf
file:///C:/Users/lefr/AppData/Local/Microsoft/Windows/Temporary%20Internet%20Files/Content.Outlook/3ZE5K68D/Report%20for%20SCA%20March2012%20d2.doc%23_ENREF_12
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The more challenging part of the evaluation is to estimate the magnitude of price
increase from the investigated conduct and the length of time it would have
prevailed absent the intervention. Depending on the case type, CAs often use
assumed default values for these two factors in their evaluations. The following
briefly describes the methodologies used in the three jurisdictions. Unless
otherwise stated, the figures reported were collected from the respective CAs
methodology documents.!”

Table 3.2 summarises the assumptions used in the evaluation of the impact of cartel
investigations. As for the OFT, these assumptions are only used if there is no hard
tigure on overcharge thrown up during the investigation. On affected consumers
(i.e. size of market), it is often assumed that the cartel would only affect the
infringing parties” turnover.!® Unlike the OFT, the other authorities assume that the
CA intervention leads to a 10 per cent reduction in price. As explained above, the
OFT has recently revised its default assumption to a reduction in price of 15 per
cent following intervention. This seems more in keeping with the wider empirical
evidence in the academic literature. Much of this evidence — meticulously collected
and organised in a meta-study by Bolotova and Connor (2006) — suggests that the
median cartel-induced price increase lies between 17 and 30 per cent.

Table3.2  Assumptions used in cartel cases®

EU EU usDOJ USDOJ OFT
2009 2010 2009 2010 2008-11
Assumed life 5 1/3/6 1 1 6
span (yrs)
Gain from cartel 10% 10% 10% 10% 15%°°
Affected Affected Affected Volume of Volume of Turnover
consumers market size  market size commerce commerce affected
goods
Social discount 35 35 N/A N/A 35
rate”*
Estimated impact 1.2 7.2 0.6 0.05 0.25
(bn) (EUR) (EUR) %) %) (£)

* Including cartels and other commercial agreements, and abuses of dominant position.

Sources: European Commission DGCOMP (2011a), the USDo]J (2012) and OFT (2011a).

17 Sources: European Commission DGCOMP (2011a), the USDoJ (2012) and OFT (2011a).

18 Of course the effects will typically will be much wider than just the sales of the cartel members,
hence this is likely to be an underestimate of the total impact.

19 Among other countries, the NMa assumes a 10 per cent overcharge.
2010% before 2010.

21 This allows a discounting of future estimated cartel gains.
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The assumptions on the expected future life-span of cartels show much wider
dispersion, not least probably because of the significantly smaller amount of
research that has been done on this matter. It seems tempting to rely on empirical
studies of cartel duration such as Block, Nold et al. (1981) and Levenstein and
Suslow (2006). However, these studies were conducted on cartels that were
detected, which are likely to be different from undetected ones and the assumption
here has to be made on the cartel remaining undetected. For this reason it may
seem more reasonable to turn to what economic theory has to offer on the matter.
Works on the incentives created by leniency programmes have shown that it is the
less stable cartels that are more likely to apply for leniency.?? For these cartels it
would be reasonable to assume a shorter future life-span (i.e. that the cartel would
not have survived much longer even absent intervention). In other cases however
the CA detects cartels ex officio. Block et al. (1981) argue that the detection
probability in ex-officio cases increases with mark-ups. The rationale behind this is
that higher mark-ups are more likely to be spotted by customers or the CA, and
therefore there is a higher chance of the ex-officio triggering of investigations. As
higher mark-up cartels are likely to be more stable, a longer life-span assumption
may be more fitting in these cases. It therefore seems more appropriate to apply a
case sensitive assumption for the expected duration of the cartel absent
intervention. For example Harrington (2008) shows that the quality of leniency
programmes (i.e. the amount of immunity leniency programmes award to firms)
has an effect on how stable cartels are. This would suggest that different
assumptions should apply depending on the given on the rigour of the given
competition regime. Other characteristics, such as the type of the industry, specific
market conditions, and entry conditions also have an impact on cartel stability.
Given this potential heterogeneity, a case-dependent approach recently adapted by
the EC would seem to be most in line with economic theory.?

In merger cases, as for the OF T, simulation is fairly often used to estimate how prices,
demand, and market shares might have changed had the merger gone ahead absent
the CA’s intervention. When the price impact of a merger was estimated during the
merger procedure this can be (and often is) used in impact evaluation. In other
cases default assumptions are made on the price impact, which are summarised in
Table 3.3.24 Previously the EC assumed that the future customer savings resulting

22 See Harrington (2008) for a discussion on this together with relevant references.

2 The EC classifies cartels (based on economic theory and evidence) into three categories:
"unsustainable", "fairly sustainable" "very sustainable”, and assumes a future cartel life of 1, 3,
and 6 years respectively.

24 Amongst some of the other jurisdictions, in the Netherlands the NMa uses the turnover of the
relevant firms as a basis and assumes a one per cent price increase (Kemp and Sinderen (2008)).
In Portugal, the PCA assumes mergers to lead to a 5.3 per cent price increase, which will last for
two years and is discounted at 3.5 per cent (Weinberg (2007)). The Competition Commission
(CC) in the UK - being a Phase Il body — has more information available on the cases it looks at,
therefore it does not adopt a single approach in each case, rather, it seeks to capture what the
team conducting that investigation believed was the likely effect of the merger.
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from corrective merger decisions corresponds to 10 per cent of the size of the
relevant market(s) on which the concentration would have significantly impeded
effective competition. This has now been changed to a practice whereby price
effects are simulated on a case-by-case basis.

Table 3.3  Assumptions used in merger cases

EU2009 EU2010 USFTC2010 USDOJ2010 OFT2008-
(bn eurs) (bn eurs) (bn $) (bn $) 11(£bn)
Affected N/A Size of relevant Volume of Volume of Turnover
consumers market commerce commerce of affected
goods
Price effect N/A Simulated 1% 1% Average of
simulated
Consumer 10% of N/A N/A N/A N/A
impact relevant
market
size
Duration of 1 Significant/high/very 2 1 2
price impact high
(yrs) .
Estimated 5.6 4.2-6.3 0.59 0.19 0.36
impact

* Merger and other civil antitrust combined.
Sources: European Commission DGCOMP (2011a), the USDo]J (2012) and OFT (2011a).

The suitability of these methods is more difficult to assess than in the case of cartels.
Firstly, in merger cases the CA has to decide ex-ante whether a merger is
anticompetitive and to find a suitable intervention. This means that impact
estimates would need to establish if the CA had been right to intervene in the first
place. It is unlikely that any CA would admit to a wrongful intervention in their
accountability reports, therefore, absent intervention, the intervened mergers in the
evaluation are always assumed to have a negative impact. Secondly, price increase
estimates depend largely on the severity of the merger control regime. In a lax
regime, only cartels with large and positive price effects are intervened, therefore
the average estimated price impact of intervened mergers will be larger than with a
stricter CA.% Thirdly, it is not clear what value, if any, should be given to mergers
that the CA correctly did not intervene (i.e. mergers with a negative price change).

In the academic literature, there are some studies that investigate the price impact
of intervened US mergers.?® Ashenfelter and Hosken (2008) for example looked at
five selected cases and found estimated price increases to be between 3 and 7 per
cent. In earlier studies Werden et al. (1991) reported a 5.6 per cent price increase,
and Borenstein (1990) estimated a 9.5 per cent average increase. The literature is
much scarcer for other jurisdictions. However, even if we had a more
comprehensive idea about the average price impact of mergers, its use as a best

% Carlton (2009) also discusses this possibility.

2 Weinberg (2007) surveys the relevant US literature.
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practice or default assumption in this context could be questioned for various
reasons. For example, as mentioned above, a systematic bias in the CAs decision
making might mean that mergers with small positive price effects (when the CA is
too lax) or mergers with small negative price changes (when the CA is too strict) are
not picked up by the CA and hence would not appear in the evaluation. Relying on
an average merger price effect assumption would therefore also require some
knowledge on whether the CA is too lax or too strict. Mergers are also likely to
have very different price effects depending on the economic environment and
therefore assumptions based on estimates in one jurisdiction may lead to biased
evaluations in the other.

For these reasons it seems most reasonable for the evaluation of mergers to rely,
whenever is possible, on a case-by-case approach and use price-effect figures from
the simulations conducted during the investigation. Simulations are becoming
more common, especially in the assessment of those mergers that the CA judges to
be potentially more harmful and an estimated price effect would therefore be
available from the investigation. In more simple cases the impact of the merger is
more likely to be closer to zero and therefore excluding them from evaluations
(because there is no case-specific price-impact estimate) would only have a
marginal effect on the estimated aggregate impact of merger control. A variation of
this approach is used by the OFT, where, if simulation is not appropriate for the
case, consumer savings as a proportion of turnover are assumed to be equal to the
mean lower bound of the same ratio across all simulated mergers over the previous
three years.

The assumption on the duration of the merger-generated price impact shows more
convergence (being either one or two years). On the lower bound, as Davies (2010)
points out, it seems unlikely that a CA would choose to intervene if it believed that
post-merger self-correction within the market would occur within the following
one or two years. On the upper bound, the case-by-case approach used by the EC
seems appropriate. This method categorises all cases into one of three groups:
“significant”, “high” and “very high” and assigns them duration period in years as
the minimum time it would take to restore competition to its pre-merger state.

Turning to abuse of dominance cases, as Werden (2008) points out, these pose
arguably the greatest challenges for assessment (see section 1.5 above). Similarly to
other case types, if case-specific information is not available, assumptions are made
about the default price rise, and the duration of the infringement (see Table 3.2).
The lack of empirical IO work on abuse of dominance cases makes it difficult to
assess these assumptions.

In addition, some of the CAs also conduct an assessment of other activities such as
consumer protection, or advocacy. As described above, the OFT compares the pre-
and post-intervention number of consumer complaints, and a reduction in the
number of complaints is converted into a financial estimate of avoided consumer
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detriment by valuing each complaint at a proportion of the purchase value.?” As a
performance measure, the FTC reports the number of consumer complaints and the
percentage of the FTC’s consumer protection law enforcement actions that target
the subject of consumer complaints to the FTC. Other methods such as consumer

satisfaction surveys are also applied in other countries.

Table 3.4  Assumptions used in other antitrust (non-cartel) cases

EU EU USFTC USDOJ OFT
2009 2010 2010 2010 2008-11
Affected N/A N/A Volume of Volume of Turnover
consumers commerce  commerce affected
goods
Price effect N/A N/A 1% 1% 15%°°
Consumer impact 10% of 10% of N/A N/A N/A
relevant relevant
market market
Duration of price 1 1 2 1 6
impact (yrs)
Estimated impact 2 0 0.52 0.19° 0.25~
(bn) (EUR) (EUR) (©) 6] (£)

* Merger and other civil antitrust combined.

** Including cartels and other commercial agreements, and abuses of dominant position.

Sources: European Commission DGCOMP (2011a), the USDOJ (2012) and OFT (2011a).

%7 This is problematic if the number of complaints increases due to increased consumer

awareness.

28 5% before 2010.
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4 Conceptual Issues in Accountability Evaluations

Some general issues arise from the above discussion. Firstly, some of the figures
reported above show that estimates are very sensitive to the assumptions used. A
case-by-case approach would therefore be desirable when possible. For the
remaining cases, where default assumptions are made, it would be desirable if
there was theoretically and evidence-based common practice. This would allow a
better comparison of estimates both over time (say to inspect the effect of a policy
change) and cross-jurisdiction.

Although evaluations are becoming increasingly more sophisticated, they usually
emphasise only the price effects of interventions — the price increases avoided as a
result of interventions, taking into account the size of the affected market. Of
course, it is to be hoped that the total benefits should extend beyond just price and
include the effects on quality, choice and innovation, but these are usually very
difficult to measure accurately. For this reason, it is reasonable to interpret the
results of these evaluations as typically conservative estimates. Some activities of
the CA are also excluded, such as competition advocacy, or consumer education.
The tendency for producing conservative estimates seems justified as a definitive
measure of ex-post impact is often impossible (for example, we will never know
what would have happened had a prohibited merger not been prohibited). Also,
interventions may have an impact well into the very long-term and onto wider
socio-economic factors, and the cost of conducting a comprehensive ex-post
evaluation across all cases would be disproportionately large. These longer-term
and wider effects are discussed later in the report.

Although practicability issues may limit the scope of impact evaluations and make
it difficult to include longer-term or wider impacts, there are some areas which
seem unjustifiably omitted from these reports. Impact evaluations only look at
cases where the CA had decided to intervene and therefore exclude those cases
where there was no intervention. For example in mergers, no impact is associated
with mergers that the CA rightly authorised without intervention. This may be
particularly important for cleared efficiency-enhancing mergers, where the impact
on consumer benefits might be increased by some measure of the positive impact
that arises from the unconditional approval of the merger. Cases where parties
settle before the CA reaches a final decision are also excluded from these
evaluations. These settlements are clearly the result of effective enforcement and
should therefore be taken in to account, for example as a result of the deterrent
effect of the CA’s work.

Because of the size-difference in the relevant affected markets across cases, the
aggregate savings computed may be very sensitive to one or two extreme
observations. Also, potential errors in particular cases could make year-to-year
fluctuations volatile. As Davies (2010) argues, using moving-averages helps to
smooth impact estimates over the years. In the UK both the OFT and the CC applies



67

rolling-average figures, and so does the Netherlands Competition Authority
(NMa).

When impact estimates are acquired for accountability reasons, an important
source of bias could be caused by the fact that given finite resources, coupled with a
need to substantiate its impact, it is rational for any CA to pursue the ‘easy options’
in its enforcement activities; i.e. to cherry pick easier cases at the expense of more
difficult cases (for which the probability of ‘success’ is lower or where there is
greater uncertainty). A related danger is highlighted by Neven and Zengler (2008),
who suggest that the evaluation programme itself may introduce an additional
motive for distortionary discretion in CA conduct: “Faced with simplistic
assessment, authorities may be tempted to be overly interventionist, to spend too
many resources and to ignore relevant information.” If evaluation is driven by
external accountability (to verify whether the CA delivers its objectives) and
especially if undertaken by the CA itself, the CA is prone to fall into the trap that is
also identified by Chang and Harrington (2010), i.e. CAs will not seek to maximise
deterrence, but focus on something that is observable/measurable (e.g. the
proportion of Art.102 cases that are won, or the number of cartels detected). This
can have important feedback effects, not just for evaluation, but also for success in
achieving the ultimate objectives of competition policy and in extreme cases even
bias decision-making. These reasons may justify, in some cases, the use of an
external auditor to conduct the assessment.

4.1 Unobserved impact of competition policy

As mentioned above, impact evaluations necessarily focus on only a selected part of
the total effect of competition policy and law enforcement. Some of the impacts are
not observed and are therefore not measurable, or at least, very difficult to estimate.
The impact estimates presented above therefore do not include the deterrent effect
of competition policy, or behaviour that remain undetected, or conducts that the
CA detects but decides not to investigate or intervene. Unless the evaluation
acknowledges how this selection process works, any impact estimate will be
inherently biased.”

Impact evaluations also typically ignore the possibility that there may be deterred
pro-competitive cases. Baker (2003) notes that he suspects the costs from deterred
pro-competitive activities not to exceed the direct costs (to the firms) of
enforcement. Although he does not go into further analysis, this statement seems
intuitively reasonable on the assumption that only those pro-competitive conducts
are deterred that are less profitable than the firm’s assessment of the expected cost
of litigation, implying that if a conduct is sufficiently pro-competitive, it is more

2 See section 8 below and Davies and Ormosi (2010) for more detail. Carlton (2009) also warns
about this in his discussion of measuring the average impact of merger control.
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likely to take place. A statement like this would of course only hold true if the CA is
unbiased and free of hostility towards efficiency gains.®

To account for the deterrent effect of enforcement, one would need to be able to
measure deterrence. While this is still an area which defies definitive quantification,
there exists some work of interest, particularly where a competition policy index is
constructed from institutional, legal, and social factors that are expected from
economic and legal theory to deter certain types of behaviour. For example
Buccirossi et al. (2009b) created an index of a set of institutional and enforcement
features that are expected to have an impact on the level of sanctions incurred by
those who are convicted, the (perceived) probability of being detected and
convicted, and the (perceived) probability of being wrongly convicted or acquitted.
Using these types of indices allows an ordinal measurement of the levels of general
deterrence across countries.

A related issue arises regarding cases that the CA did not detect. For example
empirical works suggest that not more than a fifth of all cartels are detected (see
section 8.1 below) Should these forgone opportunities appear in impact evaluations
(for example as an opportunity cost)?

Although deterred cases are not observed, and therefore no specific estimates of the
deterrence effect are included in CAs’ aggregate evaluations, the OFT has
acknowledged this issue in its recent impact assessments (for example, (2011a,
p-24). To provide a suggestive ball-park figure for the magnitude of deterrent
effects, it uses the assumption that, for every investigated case, there are five other
cases which do not occur because they are deterred, and therefore the estimated
impact based on intervened cases are multiplied by five. The 5:1 multiplier is, of
course, highly speculative and is based on a survey conducted by Deloitte (2007) for
the OFT. In a subsequent survey by London Economics (2011), also commissioned
by the OFT and using a similar methodology, the evidence points, if anything, to a
significantly higher multiplier. However, whatever the value of the multiplier, the
line of reasoning requires the questionable assumption that deterred cases share the
same characteristics as intervened ones, which — according to economic theory —is
unlikely to be the case. Taking the example of cartels, economic theory implies that
more stable cartels are less likely to be deterred and detected.®! Therefore, any
estimate will ignore those cartels that are likely to be the most harmful. Similar
arguments could also be used for mergers. If mergers with high price-increasing

30 See Werden, Joskow et al. (1991) on the evolution of the treatment of efficiencies in antitrust.

31 Chang and Harrington (2010) argue that less stable cartels are more likely to apply for
leniency. If cartel investigations are triggered dominantly by leniency applications (in the EC 2/3
of the cartel investigations result from leniency) then the investigated cartels will be the less
stable ones.
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effects are more likely to be deterred,* then impact estimates based on investigated
cases only will be negatively biased.

Another seemingly simple way to get a grasp of the level of deterrence is to look at
how the number of cases changes over time. This leads to the problem that the
number of detected cases is an ambiguous indicator of deterrence, as an increased
number of observed cases could mean either an increase in the detection rate or a
decrease in the deterrence rate of enforcement, or both. A change in the number of
observed cases can only be meaningfully interpreted if, at the same time, the
change in detection rate is also known. This of course may not pose an
insurmountable problem in areas where the rate of detection is expected to be
constant, which is likely the case in merger control regimes with compulsory pre-
merger notification rules. Barros, Clougherty et al. (2010) build on this feature when
they estimate the deterrent effect of merger policies. Otherwise, Ormosi (2011)
proposes a way to estimate how detection rate changes over time in anti-cartel
enforcement, which in turn could be used to make inferences on the rate of change
in deterrence. It may indeed be this latter category (the marginal impact of
competition policy on deterrence) where future work should focus, i.e. whether
additional Government spending increases deterrence.

We return to sample selection, detection and deterrence in the final chapter.

32 For example Barros, Clougherty et al. (2010) suggest that firms may reduce the restrictiveness
of their merger in order to increase the chances of approval.
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5 Ex-post Evaluation by the Competition
Authorities

In the main, the evaluations described in the three previous chapters are ex-ante.
However, the CAs also undertake ex-post evaluation, usually on a more ad hoc
basis.

Ex-post evaluations can be loosely broken down into two main types. Qualitative
studies typically survey the market post intervention in an attempt to find out
whether the predictions at the time of the intervention have proven to be true or
not. These studies systematically examine how market entry and expansion
conditions changed in the years following intervention and assess whether the
predictions at the time of the decision turned out to be accurate. The other type
relies more on quantitative works by trying to establish causality between the
intervention and, for example, a change in the market price. In practice it is
common that if the evaluation is commissioned by the CA then a mixture of these
two types of method is used. The following are some illustrative examples.

The most notable examples, published and therefore in the public domain, is a
series of reviews for the UK, where the CC, the OFT and the relevant Government
Department have regularly conducted (or commissioned) retrospective merger
reviews, reflecting upon market developments following the merger interventions
(PricewaterhouseCoopers (2005); UK Competition Commission (2008); Deloitte
(2009), LEAR (2011)).

Various methodologies have been used for this purpose. For example the 2009
evaluation (see Chapter 7) used interviews with market participants, and
simulations, whereas a 2011 assessment chose to rely on DiD and a survey of
market actors. Follow-up questionnaires and/or interviews with the interested
parties and related firms often provide invaluable insights but are inevitably prone
to a number of potential limitations: low response rates, respondent bias, the parties
often have short corporate memories, and in their view, interventions can often be
overtaken by other subsequent and more important events. In a much earlier study,
Clarke et al. (1998) includes a number of examples of the latter. The OFT also
reviews (or commissions) two of its cases every year.* These assessments involve a
post-event monitoring of market developments.?* The OFT and the CC also
regularly conduct an assessment of the impact of market studies.

3 For example, in 2011 it evaluated the impact of the 2001 abuse of dominance case against Napp
Pharmaceuticals (2011d), and the 2005 consumer enforcement case against Foxtons (2011e).

3 An OFT example (2007) is the impact assessment of the Payment Systems Task Force review.
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A different type of exercise is when the survey focuses on the perception of
stakeholders regarding the CA’s practices in general. The purpose of these surveys
is typically to provide an objective measure of the experiences and the satisfaction
of stakeholders with the CA’s work. The surveyed stakeholders may include parties
to the given case, third party businesses, interested businesses, professional
advisors, or government bodies. Examples for this are given by the UK’s
Competition Commission (2009), and the EC (2010).

The EC commissions some of their evaluation work to external experts. Buccirossi
et al. (2006) for example use a combination of an event study and a survey to
examine whether the EC made the right decision in the Pirelli/BICC merger (see
Chapter 7). A recent example from the new Competition Commission of Mauritius
(CCM) (2011) examined the evolution of market price, the change in the market
structure and a calculation of possible savings to consumers following its
intervention in an abuse of dominance case (see Chapter 7).

Some studies have assessed the quality of CA decision-making by the frequency of
court appeals and/or the success rates in those appeals.® For certain purposes this
may be a valuable extra source of (presumably well-informed and objective)
evaluation, but obvious limitations include the likelihood of selection bias, and the
fact that court decisions will sometimes involve judgement on the correctness of
legal process rather than economic substance. Although courts analyse cases ex-
post, they typically rely only on information that had already been available at the
time of the CAs intervention. Bergman (2008) also points out that relying too much
on appeal success ratios may have an incentive effect (similar to what has been
discussed above), because CAs may become more interested in pursuing simple
cases or enforcing only against blatantly illegal conduct.

Certain high-profile annual reviews provide an alternative approach to ex-post
assessment, based on peer review evaluation of the performance of different CAs
around the world, e.g. the Global Competition Review and OECD country reviews.
These enable international comparisons over time at the aggregate level, but are
often based on subjective opinion rather than quantitative methodologies.

Some of the CAs have also conducted or commissioned case studies of the
successfulness of their enforcement toolkit. For example the success of merger
remedies has been analysed by the USFTC (1999), the EC (2005) and the UK CC
(2010).% These evaluations look at whether past merger remedies were suitable to
remedy a competition problem.

Similarly to what has already been argued in the previous chapter, there is an
innate risk in the internal assessment of specific cases, which stems from the risk of

% Bergman (2008) provides a brief survey of these and discusses their limitations in more detail.

% See also an EC commissioned study by Davies and Lyons (2007) on merger remedies.
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self-reporting bias, especially in cases still pending appeal, as the CA has a strong
incentive to report high consumer savings otherwise to avoid providing evidence
against their own case.” Given the potential risk of this bias, third-party
evaluations may be preferred in some circumstances.?

% Bergman (2008) also emphasises this possibility.

3% A similar recommendation is given by Buccirossi, Ciari et al. (2006).
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6 Evaluation Techniques: previous literature, pros
and cons

The next two chapters will focus more specifically on the alternative techniques
which might be used to evaluate the impact of a particular intervention for a
particular case. This chapter first defines the three main classes of methodologies:
simulation, event studies and differences-in-differences. These were first
introduced briefly in section 1.3, and they were referred to, in passing, in the
previous chapters. This chapter now provides more extensive definitions, surveys
of the literatures in which the methodologies have been used, and discusses their
‘pros’ and ‘cons’, i.e. advantages and disadvantages. The next chapter then
provides an overview of six specific case studies in which they have been
employed, in order to illustrate the types of data they require, and theoretical and
empirical models on which they might be based.

6.1 Simulation and structural models
By simulation, we refer to evaluation based on the following three stages:

(i)  Anexplicit formal modelling of the nature of competition in the market (the
nature of oligopoly, homogenous or differentiated products, existence of
capacity constraints, unilateral or coordinated action, market symmetry,
etc.). This stage often involves a structural model derived from a game
theoretic perspective, coupled with a particular model of the demand
system, e.g. logit, nested logit or random utility.

(i)  Calibrating the model with real world information derived from direct
observation, or from full-blown econometric estimation of the demand
system to acquire estimates of model parameters (e.g. existing market
shares, prices and extraneous estimates of demand elasticities).*

(iii)  Using the model to assess how the equilibrium would change with and
without an event/intervention (for example comparing the pre-merger
equilibrium with the hypothetical non-intervened equilibrium).

¥ By substitution of these parameters into the equilibrium conditions derived in stage 1, one can
then recover (i.e. solve for) other, unknown, parameters, such as firms’ marginal costs.

40 In principle, one might also simulate a switch in the prevailing behaviour of firms as a
consequence of the merger; for example, if it is suspected that the merger would result in a
coordinated effect between merging and non-merging firms, one could compute alternative
collusive post-merger equilibria. Rather more difficult are the possibilities that firms might want
to reposition their products, or where the potential for new entry becomes important.
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In principle, simulation may be either ex-ante or ex-post, but most applications are
ex-ante in the sense that they are based on data available at the time of the
intervention — even if they are actually conducted retrospectively.

6.1.1 Previous literature

The early development of simulation was firmly rooted in the academic literature
and some of the seminal contributions include Farrell and Shapiro (1990), Werden
and Froeb (1994), Hausman and Leonard (1997), Werden (2000) and Nevo (2000).
These references all relate to merger simulation which is overwhelmingly the most
common area of application. Fairly comprehensive surveys are provided by Davies
and Lyons (2007), Budzinski and Ruhmer (2010) and Buccirossi et al. (2006).
Simulation is far less frequently applied in evaluating the effects of abuse of
dominance or in cartel interventions, but see Verboven and Van Dijk (2009).

Increasingly over the last 20 years, simulation has featured in specific merger
investigation by the CAs and advisers to the parties. Again, these are well
documented in the literature — fairly comprehensively, for example by Budzinski
and Ruhmer (2010), including: Interstate Bakeries/Continental Baking (US 1995),
Kimberley-Clark/Scott (US 1996), Volvo/Scania (EU 1999), Lagardere/Natexis/VUP
(EU 2003), Nuon/Reliant (NMa Netherlands 2003), Oracle/PeopleSoft (EU and US
2004). These and other cases led to subsequent seminal simulation papers in the
academic literature including Pinske and Slade (2004), Ivaldi and Verboven (2005),
and Peters (2006).

6.1.2 Pros and cons

The major strength of the simulation approach is the explicit use of theory to
identify the counterfactual. This facilitates the ‘joining-up’ of the analysis
undertaken at the time of the intervention with any subsequent evaluation of the
effects of the policy, and, in turn, provides a clear opportunity for evaluating the
assumptions made at the time of the intervention.

However, as is well documented, simulation is very sensitive to modelling
assumptions. Sometimes this is a strength, e.g. in revealing how sensitive
predictions are to the precise nature of the counterfactual, but sometimes this
sensitivity is unhelpful, deriving from alternative specifications between which
there are no strong theoretical reasons to choose, e.g. the functional form of the
demand curve. These qualifications are well documented elsewhere (see for
example Buccirossi et al. (2006)).

Equally important, simulation is better suited for some types of oligopoly models
(and therefore markets) than others. The trusted and well-tried workhorses are the
Cournot homogeneous product model, and logit type models of product
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differentiation. These may be appropriate for industries which are either
homogeneous products, with or without capacity constraints, or with horizontally
differentiated products. In such industries an emphasis on price and quantity may
be more appropriate. However, where products are vertically differentiated and
competition is effected more through product quality and innovation, these models
are typically incapable of describing the competitive process. Other aspects which
are difficult, if not always impossible, to model completely satisfactorily are: (i)
possible changes in conduct post-merger (coordinated effects), (ii) buyer power,
and (iii) bidding markets (which is still in its infancy). This raises the strong
likelihood that evaluation based on simulation is heavily skewed towards certain
types of markets, potentially leading to a sample selection bias.

Another potential source of selection bias derives from the heavy demands on data.
Many of the seminal studies are based on high quality disaggregated datasets
constructed from scanner sources; but, of course, these are typically drawn from a
relatively small set of consumer good products (often sold through supermarkets).
Finally, there is mixed evidence on how well simulation predicts actual outcomes.
Ashenfelter and Hosken (2008, p.36) summarise on this count by suggesting that
“careful evaluation of their effectiveness seems long overdue”.

6.1.3 Back of the envelope (simple) simulation

As mentioned, full-fledged simulation is extremely demanding of data and research
time. Faced with this, CAs in their own evaluation exercises often employ
simplified versions of simulation models (the only viable option if the CA is to
evaluate a range of mergers investigated in a given year). Typically, most of their
effort is directed to those mergers where the product is homogeneous, and can be
reasonably described by the Cournot model, or simple models of differentiation. In
order to calibrate these, extraneous estimates of demand elasticities are required,
but there is often a scarcity of good estimates. In these circumstances, Werden
(2008) reports that the US typically employs a range of 1 to 1.5 for the aggregate
industry demand elasticity, but is not obvious whether this is a reasonable ball-park
range. Such inelastic demand will inevitably lead to high predicted price increases.
As noted by Bergman (2008, p.394) “There exist amazingly few econometric studies
of the price effects of mergers, considering the economic importance of mergers and
given that merger effects is a topic that is well suited for this type of quantitative
analysis”. Below, we discuss Connor’s painstaking meta-analyses of cartels, but
there appears to be no equivalent for mergers. At the very least, there is an obvious
gap to be filled by a similar sort of meta-analysis of the industry demand price
elasticity — given its key role in most simulation.
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6.2 Event studies

An event study draws on financial market data to measure the effect of an
economic event on the market valuation of a firm. If financial markets are efficient,
then the effect of any event on a firm’s discounted profits will be instantaneously
observable through the changes in the prices of its shares. The methodology entails
measuring any abnormal returns associated with an event (e.g. the announcement
of a merger). Abnormal returns are identified as the difference between the
observed movement in stock valuation and those that would have occurred absent
the event.

6.2.1 Previous literature

Event studies of mergers typically examine the effect of the announcements of the
merger and the CA’s decision (i.e. the type of intervention) on the valuation of the
merging firms and their rivals.# For Europe, Duso et al. (2007) apply the
methodology to a sample of 151 mergers, 1990-2002, and show that, for at least half
of them, rival firms benefit after the merger is announced. According to theory,
mergers will benefit rivals only if they are price raising, i.e. anticompetitive. Duso et
al. (2011) subsequently focus on the effects of the Commission’s decisions (merger
remedies) and find that, on average, remedies seem to be only partially capable of
reversing announcement abnormal returns — especially for Phase 2 decisions. For
Australia, Diepold, Feinberg et al. (2006) apply the methodology to 50 mergers
handled by the Australian Competition and Consumer Commission between 1996-
2003, and find, for example, that the CA did not intervene in any of the mergers
which the event study suggested to be pro-competitive, i.e. consistency between the
CA and the financial markets. The methodology has also often been applied to
specific case studies, for example by Simpson and Hosken (1998) for four FTC
investigations of retail mergers between 1984 and 1993, and Warren-Boulton and
Dalkir (2001) for the Staples — Office Depot merger.

Event studies on cartels typically examine the impact of dawn raids and the
subsequent CA decisions, for example Langus and Motta (2010) for EC cartel
enforcement, and Bosch and Eckard (1991) for US Do]J decisions. Liibbers (2009)
studied the effect of cartelisation (a coal syndicate) in Germany, 1893-1913, where
the events analysed were the foundation of the syndicate and two major
modifications to the original contract. Applications of the methodology to cases of
monopoly abuse are somewhat less frequent, but examples for specific cases
include Bittlingmayer and Hazlett (2000) for Microsoft, and Sidak (2003) for
WorldCom. In a recent novel application of the approach, Broek et al. (2012) study a
sample of 66 Dutch antitrust investigations (including cartels). Their approach

4 Eckbo (1985) is an early discussion of how the effects on rivals” valuation provides important
additional information.
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entails decomposing the estimated value loss to the firms into three parts: (i) the
penalty itself, (ii) an estimate of future lost rents due to the assumed future removal
of the overcharge, and (iii) the ‘reputation loss’. The latter reflects the loss in future
rents because, in the light of the prosecution, the firm’s investors, customers and
suppliers revise ‘the terms of trade with which they do business with the firm’
(Broek et al. (2012, p.11)). This is estimated to account for one third of the overall
lost value. While this particular quantification must be very approximate, (being
derived as a residual, and therefore sensitive to inevitable errors in quantifying the
overcharge in component (ii)), methodologically this is an interesting idea on how
to interpret the estimated magnitudes of lost value from event studies.

More generally, Carletti et al. (2011) analyse the impact of the introduction, or
modification in competition laws in 18 jurisdictions.*? Other related subjects where
event studies have been used include private antitrust litigation (Bizjak and Coles,
1995) and the effects of entry (Whinston and Collins, 1992). Cichello and Lamdin
(2006) provide a fairly comprehensive survey across all areas of policy, and present
a more complete list of references.

6.2.2 Pros and cons

Central to the event study is the assumed rationality of markets, the efficient
market hypothesis (EMH), according to which share-prices instantly reflect the
value to investors of all the relevant information available to them. It builds upon
information that is generated by the interaction between a large number of self-
interested, independent, rational market agents. This information can then be
thought of as the best estimate, given the set of all available information.

If the EMH holds, then the change in the market’s valuation of a company will
always reflect an unbiased estimate which is both objective and quick. This
therefore enables a quicker assessment than from using more direct measures such
as product prices. The methodology may be particularly attractive to a CA as it
tackles the issue of information asymmetry between itself and the firms involved in
the event. This makes event studies more appealing than the analysis of accounting
data, which typically suffers from the potential bias that such information is
produced by the interested parties. It is also argued that event studies are

4 Other examples of measuring the effect of regulatory change, although not for competition
laws, include: Becher (2009), who looks at the effect of US interstate deregulation in the banking
sector; and Prager (1989), who examines the effect of the Interstate Commerce Act in the railroad
industry. A major problem with using event studies to measure the impact of regulatory changes
is the definition of the event window. Regulatory changes are lengthy procedures, typically
starting with drafting at administrative level, before the proposal is carried on to parliamentary
committees, brought to the chamber floor, and finally approved by the parliament. During this
process, information about the proposal is often made public. As the content of the legislative
draft may continuously evolve, it is hard to define an appropriate event window.
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undemanding of data — the necessary data are easily accessible for listed firms (but
see below).

However, the plausibility of the EMH assumption is open to question, and some
commentators are sceptical. Werden (2008) suggests that the presumption that ‘the
instant analysis of uninformed investors is more accurate than the painstaking
work of enforcement agencies with access to confidential documents and data” is
not supported by evidence.*

Mergers are the main area of competition policy where event studies have been
used. Table 6.1 summarises how each of the three constituent events are expected to
change the merging parties” market value. At each stage, there is the potential for
ambiguity. For example an increase in valuation of the merging parties may reflect
either pro-competitive effects (efficiency gains), or anticompetitive effects
(exclusion, dominance, or collusion). Duso ef al. (2007) argue that this ambiguity
can be resolved by observing the change in the valuation of rival firms. According
to most static oligopoly models, horizontal mergers will result in a higher product
price unless there are offsetting efficiency gains; while the former will also benefit
rivals, the latter will not. However, as the final row shows, the ambiguity does not
vanish completely. For example, although an observed negative change in the
rivals” valuation may reveal pro-competitive (efficiency) expectations, it may also
indicate anticompetitive (exclusion) effects.

Table 6.1  Expected effects of a (horizontal) merger on merging firms’ and
rivals’ asset values

Source of post-merger Merger proposal Announcement of Merger clearance

gains investigation

Effect on: Merging Rivals Merging Rivals Merging Rivals
firms firms firms

Dominance or collusion ~ + + - - + +*

Efficiency + - - + + -

Exclusion + - - + + -

Source: Davies and Ormosi (2010)

There is also the possibility that the merger may be interpreted as a signal that
other firms in the same market will engage in merger activities in the near future,*

4 See also Malkiel (2003) for a more general criticism of EMH.

4 The situation would be different for vertical mergers, which can potentially have foreclosure
effects, and would therefore result in negative abnormal returns.

4 Assuming that competitors cannot free-ride on merger generated efficiencies.

4 Cox and Portes (1998) claim that was the case in the merger of SBC Communications and
Pacific Telesis Group.
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which would increase the market valuation of rivals, resulting in the same sign of
change as with collusive and/or dominant outcomes. Although Da Graca (2006)
proposes a method for eliminating simultaneity biases, this still remains an under-
explored issue. A further criticism is that the methodology does not separate out
the market’s anticipation of the CA’s eventual decision, therefore its reaction to an
‘antitrust event’ may equally be explained by the market updating its beliefs about
a particular antitrust decision, once the uncertainty about the merger investigation
is resolved. Duso et al. (2010) address this problem by using observable merger
characteristics to estimate the probability of a particular decision and correct the
average abnormal returns accordingly.

The pros and cons are similar for assessing cartel enforcement. However, in this
case (characterised by a higher level of CA secrecy, in order to ensure the success of
the investigation), there is more chance that the first event (typically in the form of a
dawn-raid) will actually be “unanticipated news’ to the market. Also, the theoretical
expectations are less ambiguous. The effect of news of the investigation and the
ultimate decision nearly unambiguously reduce the valuation of the parties. The
one exception is when insufficient sanctions are announced. In this case the
negative effect stemming from the elimination of cartel profit may be mitigated by a
smaller than expected fine.

An obvious question in general is how well event studies predict actual outcomes.
For mergers, Duso et al. (2010) compare the results of an event study with an ex-
post analysis of balance sheet profits. They find that in some cases the abnormal
returns measured in event studies are positively and significantly correlated with
the ex-post measured profitability of the same mergers. This provides some
affirmative evidence, but further, and possibly deeper, statistical analysis is
required before any definite conclusions can be drawn on this.*

Finally, in spite of the general presumption that event studies are easy-to-use and
data are easily accessed from financial databases, there will be many circumstances
when appropriate data are not available. It is, of course, a necessary condition that
the parties and their rivals are all quoted on the stock market, but this is often not
the case, especially in markets where firms are small and rivals are scarce.
Moreover, very often the parties are large conglomerates and/or multinationals,
and the market concerned may constitute of only a small part of its aggregate
activities. Where this is the case, it can often prove difficult to identify any effect on

47 For example when calculating the ex-post profit effect of the merger, the counterfactual used is
the median firm in the same market minus the effective rivals. The authors assume that these
firms are not strongly affected by the merger, but this assumption needs more evidence
especially for large mergers, which may affect the profit figures of other — not directly competing
— firms in the market. The main worry however is that their results in general show that the stock
market reaction is positively correlated with the ex-post development of profit typically in cases
where a longer event-window is used. This raises doubts whether the stock market reaction is
actually a reaction to the merger or it picks up other confounding effects as well.
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the firm’s valuation resulting from an event in a small market in a particular
country. Some of these practical difficulties are cited by inter alia Buccirossi et al.
(2006, p.187-8). A specific example is provided by Beverley (2008) who attempts to
apply the methodology to a sample of nine UK Competition Commission merger
inquiries but is ultimately frustrated by an inability to locate sufficient competitors
with traded equities and merging parties for whom the market concerned accounts
for a sufficiently large proportion of their activities. For these reasons, it seems
likely that event studies applied across samples of mergers may suffer from an
inherent sample selection bias.

6.3 Difference-in-Differences

Difference-in-differences (DiD) methods belong to a broad category of
methodologies sometimes known (rather unhelpfully) as evaluation methods (see
Buccirossi et al., 2006), which also includes natural experiments and matching
methods. The basic idea is to evaluate ‘performance’ before and after an event (or
sometimes before, during and after) in the market concerned relative to
performance in another similar (control) market, unaffected by the event. The
standard DiD application is typically econometric, in which the performance
measure (usually product price) is tracked over time to include the pre- and post-
periods in the treatment (e.g. merger) and compared against the same in the control
market, with the use of dummy variables.

DiD analysis is typically conducted ex-post. The time lag before it is undertaken
reflects a trade-off between choosing a sufficiently long post-event period to gain a
better grasp of long-term effects, and avoiding the choice of a time period which is
so long that it would compromise the chances of finding a practicable control to
emulate the counterfactual. There are also some instances of ex-ante DiD analyses,
for example for predicting the effect of cartel intervention (which presumes
overcharge is removed).

6.3.1 Previous literature

Examples of DiD for cartels include Symeonidis (2002), who assesses the impact of
the introduction of the 1956 Restrictive Trade Practices Act in the UK. Levenstein
and Suslow (2006) examined the impact of the 1982 United States” Export Trading
Company Act by comparing manufacturing industries with and without export
cartel exemption.

Connor et al. (1998) attempted to measure the impact of 112 American hospital
mergers, using a database of around 3500 hospitals. Their method essentially
follows a DiD approach, where the treatment markets were those with mergers,
and the control was taken from the remaining set of markets.
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There are few examples where DiD has been applied to abuse of dominance cases,
deterrence, or other effects of public intervention. An early equivalent is Shaw and
Simpson (1986), who analyse the erosion of market dominance in markets where
the UK Monopolies and Mergers Commission was active (markets not investigated
by the MMC were the control group). There are also some examples where DiD has
been used to assess the impact of other types of regulatory intervention. For
instance, Cooper, Gibbons et al. (2010) use a DiD estimator to test whether the
introduction of hospital competition in the English NHS in January 2006 has led to
increased efficiency.

6.3.2 Pros and cons

The difference-in-differences approach enjoys an (at least superficial) appeal that it
uses observed data from the relevant product market (i.e. what actually happens) in
comparison with a control, where the event does not occur. Thus the counterfactual
is not dependent on untestable, maybe restrictive, theoretical assumptions.

However, the other side to the coin is that the methodology is inevitably
atheoretical. Since much depends in evaluation on the nature of the counterfactual
this means that a key part of the methodology — identifying an appropriate control
group — is also atheoretical. As such, there is a danger that the choice of
counterfactual (control group) is constrained by “what is out there’, i.e. the best of a
set of alternatives, none of which is entirely appropriate. When choosing the control
market the ideal is that it is characterised by the same supply and demand shocks
as the treatment market, which makes it possible to filter out the net effect of the
analysed event by controlling for these supply and demand shocks. But Simpson
(2008) warns about the danger of this assumption, claiming that even the same
supply and demand shocks may influence prices differently in the two markets.

On a practical level, the control should have a sufficient number of members and
time observations to emulate the random variation which would occur in the
treatment group post intervention that is unrelated to the intervention itself. Most
research however just assumes that the only difference between the treatment and
the control groups is the treatment.* Meyer (1995) identifies some of the limitations
of this approach, such as omitted variables, trends in outcomes, measurement error,
simultaneity, selection bias, omitted interactions, etc.

Although DiD is most typically applied as an ex-post tool for evaluating the effect
of mergers, this raises a — typically unanswered — question: if the chosen control
group is other non-merging rivals, then how does one allow for the possible
externalities that the merger has on those rivals? Tenn and Yun (2010) for example

48 See Buccirossi, Ciari et al. (2006) for a discussion of the selection bias which will occur if the set
of unobservable characteristics which affect the decision to merge also affect the performance of
the parties post-merger.
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looked at the effect of US divestitures in the Johnson & Johnson/Pfizer acquisition.
Although the authors concede that their choice of control group (similar brands in
the same category) may mean that the treatment (divestitures) had an effect on the
control group, they claim that this does not raise serious concerns when simply
looking at whether divestitures had an effect at all on prices. We are not convinced
that this is indeed the case. Ashenfelter and Hosken (2008) examined the price
impact of five US mergers using a set of different control groups. In the event, their
preferred choice was private label products sold in the same industry. Their
rationale for this was that private labels are only weak substitutes, from the
consumer’s viewpoint, for the higher quality branded products affected by the
merger. At least to the current author, familiar with the UK supermarket industry,
this would seem to be highly contestable. There are similar doubts with Dobson
and Piga (2011), who use as controls airline routes from different but close airport-
pairs.

Overall, difficulties in identifying a satisfactory control must raise the worry that
DiD may only be useable for a fairly small sample of markets, and a sample which
may not be representative of the population as a whole.

6.3.3 Before and after

One of the most commonly used methods of evaluation is to conduct a simple
before and after comparison of, say, price. This is strictly not difference-in-
differences since there is no control group. In effect the implication, which is often
only implicit, is that there is no need for a control, or that the default counterfactual
is one of merely the status quo: absent the merger or intervention, the market
would simply have performed identically before and after. Clearly, the results from
such a methodology should be interpreted with caution — at the least, one would
look for qualitative sources (e.g. interviews/questionnaires) to substantiate the
choice of a no-change counterfactual.

A slightly more sophisticated variation on this theme is to econometrically estimate
an equation including a simple dummy variable reflecting the effect of the
intervention, and adding other ‘control variables” in the hope that they capture, and
control for, other exogenous changes in the market. However, this still requires the
assumption that the counterfactual is no change since the additional exogenous
explanatory can, at best, control for confounding factors which would otherwise
obscure what is the equivalent to no change after the event.

6.4 Choosing between methodologies

In effect, much of our discussion so far can be interpreted as questioning the nature
of the counterfactual assumptions employed by different methodologies — both in
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specific cases, but also more generally — are some methodologies intrinsically more
counterfactual-aware than others?

Simulation, by its nature, places the choice of counterfactual conspicuously at
centre stage: a specific oligopoly model is selected, and this immediately reveals the
nature of the assumed counterfactual equilibrium. Similarly, it must be calibrated
transparently with key parameter estimates. A related issue was raised by Davis
and Garces (2009) who pointed out that, in merger simulation, typically the pre-
merger equilibrium is used as counterfactual, which ignores the possibility that the
market was not in equilibrium pre-merger and the merger happened to get to
equilibrium. Sidak and Teece (2009) also warn about the sensitivity of analysis to
the choice of the counterfactual *

In DiD, the control plays the role of the counterfactual — for example, what would
have happened in the UK, had retail price margins for books not been repealed -
might be captured by what actually happened over the same period in Germany,
where it was not repealed (Davies and Olczak (2008)). Here, the choice of
counterfactual is less theoretically driven, and the strength of the methodology
rests on whether there really is a control (with adequate data) which is sufficiently
similar. In practice, data expediency may sometimes distract attention from how
closely this condition is met.

While it is less common to think of the counterfactual in the typical event study,
implicitly it is still there — captured by whatever comparator share price index the
practitioner uses to compute abnormal returns. Here there is a trade-off between
using a general index, which is less likely to be sensitive to market-specific
exogenous events, and more customised sector-specific indexes, which may not be
truly independent of the event at issue.

An ideal approach for comparing the alternative evaluation methodologies would
be to assemble an ideally very large, random sample of cases, and attempt to apply
all the methodologies to all cases in the sample. This would help both in assessing
their relative practicabilities and in identifying any systematic differentials in their
estimates. While it is likely that some CAs and advising consultancies do
sometimes conduct parallel assessments during their conduct of a particular case
(experimenting simultaneously with, say, an event study and a simulation), these
do not appear in the published literature of course. More generally, attempting
such a task across a large sample of cases would be difficult, and, in the event, has
not occurred to date.

Another possible way of finding adequate counterfactuals could use some sort of
propensity score matching. For example for cartels, one could estimate the

4 In one example they cite, they argue that, when using a SSNIP test in periods of economic
downturn, the counterfactual for a proposed merger may be that prices that would otherwise
fallen would might be stabilised.
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probability of being in a cartel (using a latent dependent variable and market and
firm specific independent variables) and match observations (from both treatment
and non-treatment) that produced similar probabilities. The non-treatment cases
that produced similar estimated probabilities could then be used as counterfactuals.

6.4.1 Comparing counterfactuals: cartels as a case study

In this sub-section, we attempt to illustrate some of the issues in choosing the ‘right’
counterfactual with the following example. We use an existing database on cartel
overcharge already in the public domain, constructed by Connor and various co-
authors. Connor’s meta-analysis draws together the results from a large number of
primary studies, including 800 observations, taken from nearly 400 cartel episodes
across the world.

This is only a second best to an ideal dataset, because the overcharge estimate for
each cartel has been computed typically using only a single methodology — for very
few of the cartels do we have alternative estimates using different methodologies.
This means that relatively higher power matched sample tests are impossible, but
the sheer size of the sample should nevertheless reveal some reasonably
meaningful insights into the estimates generated by different methodologies.

The version of the database we use here is summarised in Bolotova and Connor
(2006). The main purpose of their paper was to examine the determinants of
overcharge, and the methodologies used to derive the estimates were merely a
minor side issue to be controlled for. For us here, this is the main focus of attention.

They classify the estimation methods used in the primary studies into eight broad
groups. Of these, we discard about 30% of cases which belong to three of the
groups since they do not correspond to any of our methodologies above.* Three of
the retained categories (Table 6.2) correspond roughly to the component parts of
DiD: Price before (Price after) are comparisons between the within-cartel-period
price and the price immediately before (after) the cartel period, and Yardstick
competition are relative to prices in yardstick ‘analogous markets that were
believed to be free from cartelization’. The Price war method compares prices
within the lifetime of a cartel with prices under temporary cartel breakdown.
Finally, the Econometric category, is very broad based, but appears to include
estimates based on simulation-type methods.

Table 6.2 shows the proportions of cases in each category and our calculation of
their sample mean overcharge estimates.” They fall within a broadly similar range

5 These groups were: ‘sundry/unknown’, ‘historical records’, and ‘cost calculations’.
Y

51 C&B do not report these means directly in their paper, but we have recovered them from their
reported preliminary regression of overcharge solely against dummy variables for each category
—in that case, regression coefficients coincide with the sample mean values.
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(23—45 per cent), but with an intriguing ranking — price wars being the highest and
price-after the lowest.

Table 6.2 Choice of counterfactual for estimating overcharge

% Mean overcharge
Price before 33 29
Price after 11 23
Price war 2 45
Yardstick competition 11 39
Econometric 15 31

Source: Author’s calculations using data reported in Bolotova and Connor (2006)

A simple null hypothesis is that each sub-sample (i.e. for each methodology) is
randomly drawn from the same population distribution of overcharges (i.e. no
systematic tendency for specific methodologies to over- or under-estimate).
Abstracting from systematic measurement errors,* if the null is rejected, this
implies some systematic difference between methodologies in how they measure
the counterfactual. In common with others working in this area, Connor and
Bolotova refer to the counterfactual as the ‘but for” price. However, this is not
without ambiguity: is the ‘but for” price the ‘competitive” price or the market price
that would have obtained under a set of identical conditions (including market
structure) except for the existence of the cartel? Contrary to some discussion, the
correct answer would appear to be the latter and this leaves open the possibility
that a defendant might argue that damages should be only moderate because the
‘but for’ should be the tacitly collusive price.

To pursue this further, consider the relative magnitudes of the sample means in the
above Table 6.2.5° Suppose, merely for the sake of the argument, that the yardstick
method identifies the ‘competitive” outcome as the counterfactual. If so, we know
that on average cartels set a price 39% higher than the competitive level. This then
allows us to interpret the counterfactuals identified in the three other categories as
follows:

e during price wars the price falls to 45 per cent below the cartel price, i.e. 6

per cent below the competitive level.
e the price before cartel is typically 10 per cent higher than the competitive

level

e the price after cartel is typically 16 per cent higher than the competitive level

52 Or that the researchers’ choice of estimator is not independent of the actual cartel price.

5 For this purpose the ‘econometric’ category is discarded because it includes a heterogeneous
variety of implicit oligopoly models (counterfactuals) across papers.
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Taken at face value, this implies the following typical time path for price. Before the
cartel, price starts from a supra-competitive level then rises during the cartel
period, before falling post-cartel. However, post-cartel, price remains at a supra-
competitive level.>* On the other hand, in the typical price war price falls
substantially below the competitive level (implying harsher punishment than Nash
reversion).

Of course, this is very highly speculative — it is based on simplistic interpretation of
sample point estimates without attention to statistical significance. This is
deliberate because of doubts about the quality of at least some of the estimates in
Connor’s database. Ehmer and Rosati (2009) have re-worked this database to
exclude all estimates not meeting a variety of selection criteria, and this leads to a
drastic pruning in the sample. Future work is anticipated which will investigate
whether the estimates reported in OXERA (2009, p.90-92) are robust to such a
pruning, and whether or not they differ significantly.

5 Regarding post-cartel prices, Kovacic, Marshall et al. (2007) report that in the post-plea period
products with two conspirators continue to be priced as if the explicit conspiracy never stopped,
while products with three or four conspirators return to pre-conspiracy pricing, or lower, quite
quickly. Sabbatini (2008, p.501) concludes his study of Italian milk cartels by noting that cartels
may continue as ‘well-established’ rules post-detection. This possibility, that tacit collusion
might often survive cartel busts is also implied by Fonseca and Normann (2009). Harrington
(2004) raises a slightly different argument: the parties might moderate price reductions mindful
of the signal that this would send to the courts regarding the magnitude of the previous
overcharge. Regarding pre-cartel price, Harrington (2006) points to various instances where
cartel formation is preceded by a significant price decline, and suggests that this might be
accounted for by, variously, cost/demand shocks, entry and/or capacity expansion, and the
breakdown of tacit collusion. However, as Harrington notes, this question has so far attracted
little or no theoretical examination.
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7 Example Case Studies of Evaluation
Methodologies

The purpose of this section is to present six selected case studies to illustrate the
different methodologies described above. For each one, we describe the case itself,
the evaluation methodology and the data and results. We then point to the key
issues, problems and reservations, and discuss the choice of counterfactual. The
cases have been selected so as to include two examples each of differences-in-
differences, event studies and simulation, we have also ensured a mix of mergers,
cartels and monopoly abuse, and the authors include academics, consultants and
competition authorities.

7.1 Case 1: Two UK Mergers (difference-in-differences)

This first example case study was a retrospective one — actually involving two quite
separate merger cases. It was conducted by the LEAR consultancy (Buccirossi et al,
2011) and commissioned by the UK’s Competition Commission (CC). The purpose
was to evaluate the quality of the CC’s decision-making, assumptions and analysis,
with these two particular mergers chosen as illustrative examples, rather than
because of any specific significance of the mergers themselves. Their focus was on
the effects of a merger on price, using the difference-in-differences methodology
applied within a regression framework, which also included other explanatory
variables to further control for confounding factors.

GAME/Gamestation

The GAME/Gamestation merger was a merger between two specialist retailers of
video games in the UK, and analysis was conducted for both ‘mint’ (brand new)
and ‘pre-owned’ games because there had been controversy in the original
investigation as to whether these belonged to the same market, or formed separate
markets. In a first stage, LEAR conducted a simple before-after analysis of national
average prices, and in a second stage a difference-in-differences analysis using the
merging parties as the treatment group and their competitors as the control group.
The data were for the prices of about 200 different games sold in 9 different retailers
both before and after the merger. The pre-merger data were available from the CC’s
original investigation and the post-merger prices were collected in a survey
conducted by LEAR itself.

Their main findings were that (i) there was a reduction in the general level of prices
in the years following the merger, and (ii) this downward trend was more marked
for the merging parties than for the market as a whole. On this basis, LEAR
concluded that the CC had made the correct decision in not intervening in the
merger, and that this was probably circumstantial evidence that not only did the
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merger not enhance market power, but also it appears to have had an efficiency
enhancing effect.

Waterstone’s/Ottakars

The Waterstone’s/Ottkars merger was a merger between two specialist ‘High Street’
book retailers in the UK. Again, the focus was on price although ideally measures
of quality, such as range of titles and quality of service would also have been
examined. As a first step, designed to establish the geographic dimension of the
market, LEAR conducted an analysis of the variability in price across the parties’
stores, but this was inconclusive. As a second step, it assembled two different
datasets — one at the individual store level for Waterstone’s (200 titles across 60
different stores) and the other at the national level, designed to establish the effect
of concentration both locally and nationally. Here, there was both a before- and
after-merger dimension. At the local level, the control was achieved by comparing
stores where there was an overlap between the parties pre-merger, against those
where there was not. At the national level, the control was the parties” main rivals.
In both cases, the methodology suggested that the merger had no price raising
consequences. However, this was possibly due to an exogenous toughening in
competition at the time due to the growth of the internet sellers (notably Amazon)
and sales of books by the giant UK grocery supermarkets.

These two cases help illustrate some more generic features of the difference-in-
differences methodology. First, the demands on data (and therefore time and
financially) are often intense — many of the most successful previous applications
have involved retail markets with a local as well as national dimension which adds
an additional potential source of variability. It also helps considerably if the pre-
data were already collected and available from the original investigation — as they
were here. However, even in these two data-rich examples, it proved impossible for
a very able team who were not overly time/cost constrained to undertake any tests
of the key service-quality dimension.

The choice and availability of alternative counterfactuals is also a key issue. In this
case, as in many other local retail cases, the existence of some local markets where
only one of the parties was present pre-merger is extremely valuable — an attempt
to establish what would happen if two competitors become only one is facilitated if
we can already observe some markets where this is only one. On the other hand,
the use of competitors’ prices as a control is potentially problematic. In most
oligopoly models, the equilibrium response by the outsiders to a merger is rarely
zero, and in general it will be optimal for rivals to raise their prices post-merger. If
so, interpreting rivals’ prices as indicative of what would have happened had the
merger not occurred is questionable.
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7.2 Case 2: Cheese in Mauritius (back-of-envelope difference-in-
differences)

This case has been chosen as a very recent example of an in-house ex-post impact
evaluation by a young competition authority - the Competition Commission of
Mauritius (CCM) (2011) and its intervention in 2010 against an abuse of monopoly.
The abuse was the practice of offering retroactive rebates on Kraft branded block
processed cheddar cheese in exchange for supermarket premium shelf space, not
only for Kraft's cheese but also for other Kraft-branded products, including
chocolates, biscuits and powdered juice. The evaluation was conducted unusually
soon, only one year, after the CCM’s intervention. Typically, studies only tend to be
conducted a number of years after in order that more post-intervention data are
available. However, as pointed out by CCM, this was two years after the
investigation-launch and they judged that the impact was beginning to be felt even
whilst the investigation was underway. The assessment examined price and the
change in market structure. The data used were collected from various
governmental institutions as well as the market players themselves.

It found that, post-intervention, two new brands entered, driving the HHI index
down from 8,200 to less than 5,000. In itself, this was considered to be a positive
impact since CCM viewed the offending practice to be exclusionary and it saw as
its objective the reduction of barriers to entry. It also found that the average price of
the two incumbents (Kraft and Chesdale) increased by 6 per cent in the post-
intervention year compared to an annual average increase for the three years pre-
intervention of 16.5 per cent. In addition, following the entry of the two new
brands, the average price of the two incumbents actually fell by 4.5 per cent; and
there was a significant drop in the price of block processed cheddar cheese in
almost all the supermarkets across Mauritius.

This is an example of what we call a very simplified back-of-envelope difference-in-
differences, in which the CCM assumed that, had it not intervened, there would
have been no entry, and price would have continued to rise at the same rate as it
had prior to the intervention. Clearly, such simple assumptions are really only
guesses and open to question. On the other hand, they render the required analysis
much less data and time-demanding. Other authorities quite often employ simple
before-after comparisons, for example the OFT in its ex-post impact evaluation of
the NAPP abuse case (OFT, 2011f).

7.3 Case 3: Pirelli/BICC merger (event study)

The Pirelli/BICC merger study was commissioned by the European Commission
(EC) and undertaken by LEAR Consulting (Buccirossi et al, 2006). It used, as an
example, the acquisition by Pirelli of six manufacturing plants in Italy and the UK
in the power cables industry. The merger had originally been investigated on the
basis of fears of collective dominance (coordinated effects) in two specific product
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markets (in which Alcatel was the main rival) and single dominance (unilateral
effects) in another.

The data employed were taken from the Datastream database on the stock prices of
the rivals and customers of the merging parties at three sub-events: when the
merger was first proposed, then at EC’s announcement that it was going to instigate
a Phase 2 investigation, and finally at the clearance decision. On the basis of their
results, LEAR concluded that the merger was pro-competitive, that there was a
price reduction as a result of the merger, and that EC’s clearance decision was
correct.

In many ways, this particular study is a classic example of an event study. LEAR
itself concluded (2006, p.102) that “Overall this event study has been a successful
one, because it has provided some clear results on the effect of the merger. If
compared to many of the results generally observed in the literature, the effects that
we have estimated are particularly significant.” This is certainly true. Indeed, this
particular industry should provide fertile ground for the use of an event study
since many of the relevant firms are large and quoted on stock exchanges — the
latter being a necessary condition for an event study. Having said this, even in such
a large scale important industry such as this, only 5 of the 11 rivals were publicly
quoted and only 17 of the 29 customers. So at the least this raising concerns about
selection bias. Moreover, many of the 22 quoted sample firms were multinational
and diversified, raising doubts whether their stock valuations would be sensitive to
a merger between two of their rivals in just two countries in only one of their lines
of business.

In fact, inspection of the detailed results of this event study reveals that the merger
had no impact on rivals (the expectation is that a coordinated effects merger would
raise the rivals’ profitability) and a mixed impact on customers (the expectation is
that an anti-competitive merger would lead the financial market to reduce its
assessment of customers’ profitability). Indeed, more customers than not appear to
have benefited according to the stock market, and to cite extreme examples,
Energia’s stock increased by 16 per cent, Verbund by 9 per cent and National Grid
by 6 per cent at the time of the merger announcement. However, on reflection, these
magnitudes appear to be implausibly high — by how much would the price of one
input in one market have to fall for the profitability of the using firm to rise by as
much as 16 per cent? Moreover, as just noted, there was an absence of significant
impacts on rivals — while it is indeed true that this result is consistent with the
merger having no adverse competitive impact, it is also consistent with a more
cynical interpretation that the merger (whatever its competitive impact) would
have no noticeable effect on the future profitability of such large multinational
diversified firms. If the latter interpretation is correct, this suggests that the event
study may often be impotent in even the most superficially promising cases.
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7.4 Case 4: Antitrust fines in South African bread and flour cartels
(event study)

Similar to the previous case, this case also employs an event study but applied to
estimate the impact of fines on the stock market valuations of infringing firms
involved in bread and flour cartels in South Africa (Darj et al., 2011). It has been
selected deliberately as a second example of evaluation from a relatively young
competition authority outside of Europe.* It is also far less technical, and was
presumably much less time-consuming than the previous case.

Interestingly, the authors of the study comment: “In South Africa, there are not
many listed companies that have been found guilty of contravening the Act and as
such there are only a limited number of companies that we can focus on (p. 6)”.
However in this case three key firms involved in the cartels are quoted on the
Johannesburg Stock Exchange, and the authors were able to conduct a
straightforward but competent event study analysis. Contrary to event study
merger applications, in which the focus is on rival and perhaps customer firms, the
objective here was much simpler — to identify the impact of a fine on just the
profitability of the firm itself. The authors” chosen event dates were the day on
which a fine was imposed and then the day of any subsequent settlement with the
Commission. The resulting estimates of impact on future profitability were
generally plausible. On average, the reduction in company value over the event
window was about 7.5 per cent - fairly typical of studies such as this.

This case is a good example of how an event study can be used successfully in a
straight forward to quantify the effects of intervention on the firm concerned - as is
possible with fines. Importantly, the impact of a fine may exceed the simple cost of
the fine itself because of other potential indirect effects on the firm’s future
profitability. In principle, these might include a deterrent effect — the firm will be
less likely to be involved in future cartels — and the possibility that its customers
might be more cost-conscious when dealing with the firm in future. There is no real
complication regarding the counterfactual which is fairly obvious in the case of
fines.

7.5 Case 5: Volvo-Scandia (simulation)

The Volvo-Scandia case is selected as an example of an academic merger simulation
—in fact, a full-fledged technically quite advanced simulation of a proposed merger
between Volvo and Scandia in the European truck (lorry) market. The authors,
Ivaldi and Verboven, were involved in the original European Commission
investigation of the case, but here we cite their account as subsequently described
in their article in an academic journal (Ivaldi and Verboven, 2005). That article

5 Other better known cartel cases are already referenced in section 6.
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emphasises the methodology more than the results of the evaluation per se, and it
has since become a widely cited standard reference in Industrial Organisation texts
used to illustrate state of the art simulation techniques.

At the heart of their methodology is the econometric estimation of the demand
system of equations for trucks. This uses panel data for 16 different Member States
over two years. Prices are the list prices of a base model and sales are total sales for
the model range. The econometric model used is nested logit — a special case of the
random utility function — and it is necessary to include variables reflecting the
different characteristics of different models of trucks. However, and this is a
potential weakness of their estimation, only one truly technical characteristic was
employed — the truck’s horsepower. In practice, of course, technical specification
(and therefore consumers’ willingness to pay) is likely to depend on many other
technical features of a particular truck. Perhaps such data were unavailable.
Estimation of the demand system provided the authors with estimates of the
relevant price elasticities.

The effects of the merger were then simulated by introducing their chosen non-
cooperative oligopoly model (i.e. unilateral effects) and analytically solving for (i)
the equilibrium prices assuming first no merger (i.e. before) and then (ii) with the
merger (i.e. after). In this case the merger was actually prohibited so the difference
between the before and after price equilibria generates an estimate of the price rise
avoided by the EC’s prohibition. It appears, on the basis of this simulation, that the
EC made broadly the correct decision.

This case illustrates well many of the standard strengths and weaknesses of merger
simulation. It forces the analyst to specify quite explicitly what is the chosen
counterfactual, but it is also possible to simulate alternative counterfactuals
(oligopoly games). In itself, the rigour of the simulation model also requires the
analyst to form a detailed understanding of the nature of competition and demand
in the market concerned. On the other hand, results can be very sensitive to
alternative assumptions, and data demands can be prohibitive — often requiring
approximations (e.g. here the paucity of measures of product characteristics).
Finally, when conducted at the level of technical complexity employed here,
simulation can be time- and resource-consuming and require highly skilled
econometricians.

7.6 Case 6: UK merger review (back-of-envelope simulation)
This final case is chosen as a contrast to the previous one in that the simulation was

deliberately much more simplistic but also far less time consuming. It was
conducted in a matter of days, rather than months or years.
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The chosen study is a broad-based evaluation of eight different mergers, conducted
by the consultants Deloitte’s for a consortium of UK authorities (2007).5 Their
purpose was to conduct a review of merger decisions under the relatively new
Enterprise Act of 2002, in particular, reviewing the decisions and the quality of
decision making on which they were based, in the light of subsequent
developments in the market. The assessment was based on two approaches. The
tirst was a qualitative survey using interviews with market participants,
supplemented by questionnaires and publicly available data. The second was to
conduct ex-ante simulation on as many of the cases as possible, simulating what the
likely consequences of the mergers would be, but using only information that was
available to the authorities at the times of their decisions. The simulations, which
were undertaken by the present author, were confined to back-of-envelope simple
methods which could be effected quickly and with minimal data requirements.

In the event, given data limitations, simulation was possible for only four of the
eight cases. In each of these, the product was effectively homogenous and capacity
constraints were typically an issue. For this reason, the model used was a capacity-
constrained Cournot model. Given the simplicity of the model and the limited
nature of the available data, the purpose of the simulation was not to provide
precise quantified estimates of by how much each of the mergers would have
raised price, but more to suggest broadly the sort of magnitudes which might have
been involved. As it turned out, these simulations were supportive of the
authorities” decision, in that they suggested that there would have been very high
increases in the case where the merger was prohibited, but only very moderate for
the other three, all of which were cleared. In one of those three cases however, the
market conditions suggested that, perhaps, the merger might have coordinated
effects, and these could have led to much higher price increases. In that case, the
Competition Commission judged that coordinated effects were, in fact, unlikely.
Here, the simulation confirmed that the clearance decision was correct, but
conditional on the assumption that coordinated effects would not occur. Whether
or not that assumption could, in principle, be evaluated by an ex-post evaluation,
but that was not the purpose of this particular project.

This study illustrates quite well what can, and what can not, be achieved by back-
of-envelope simulation. Its strength is in speed and simplicity, and thus the
capability of application to a number of different cases in a fairly short period of
research time. Its weakness is that it can often only be applied to simple markets
(here, in which competition could be described by simple Cournot models, albeit
capacity constrained), or in which simple diversion ratios can be used to model
product differentiation. Moreover, a danger with simulation models is the spurious
sense of precision and accuracy it might encourage. In this particular project, the
authors correctly stressed that such simulations should be viewed only as devices

% The consortium included the Competition Commission, the OFT and the Department of
Business, Enterprise and Regulatory Reform.
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for showing how different assumptions about the market and the nature of
competition might translate into different evaluations of the likely impact of
different decisions. In other words, their role is to provide only one of a number of
different aids to the decision-making.

The other noteworthy feature of the study was the combination of the quantitative
simulations with the qualitative survey. The latter provides a number of additional
insights which could not have been identified from a quantitative analysis alone —
(i) in three cases there was significant entry which had not been anticipated by the
CG; (ii) apparent inconsistency across cases in the threshold number of firms in
local markets which the CAs used to action interventions, (iii) a question mark on
how best to handle self-supply when defining vertically related markets.
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8 Some Important Under-developed Issues

Throughout the report, we have flagged where there are gaps, uncertainties and
unresolved issues in the previous literatures and practices. In this penultimate
section, we discuss three of the most important in greater depth. These reflect the
author’s own views on the areas in which further work is particularly required.

8.1 Selection bias and deterrence

Inevitably, evaluation studies focus on documented cases in the public domain, and
amongst these, usually the ones where an intervention has actually occurred or
been seriously contemplated. As noted frequently in the literature, this raises a
variety of doubts about whether such a sample can provide an unbiased estimate of
the benefits of competition policy. It also leaves open the problematic issue of how
to treat the deterrent effect. This section draws together various strands in a fairly
disparate existing literature on selection bias and deterrence into a coherent
framework which highlights the most pressing questions for future research.

8.1.1 Some potential sources of selection bias

As stressed throughout this report, one source of bias comes from the fact that
different evaluation methodologies are less practicable for some types of markets
and interventions (e.g. event studies for markets populated by unquoted or
conglomerate firms). In addition, previous literature contains numerous other
instances of why evaluation is susceptible to selection bias problems; the following
examples illustrate some of the issues.

In the empirical literature on cartels (e.g. duration and overcharge) it is widely
understood that the samples analysed may be intrinsically biased because they are
drawn exclusively from detected investigated cases, which may not be
representative of the unknown population of undetected cases.

When the rigour of merger policy is evaluated using a sample of unchallenged
mergers, Carlton (2009) points to an easily overlooked bias. He poses the question:
‘suppose we observe that the mean price increase in a sample of unchallenged
mergers is negative, can we deduce that the CA is sufficiently (or even over-)
strict?” The answer is no because, even with a lax CA (inclined to Type I errors),
such a sample will include ‘good” mergers alongside any incorrectly permitted
‘bad’ (price increasing) mergers. He suggests that any such evaluation should more
properly compare outcomes with the CA’s predictions at the time of its decisions to
estimate the systemic bias in enforcement.
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It is widely acknowledged that the beneficial deterrent effects of competition
enforcement are likely to be considerable, probably far outweighing the measurable
benefits of the actual caseloads of CAs. It follows that any evaluation of the benefits
of policy based only on investigated cases may be a serious underestimate,
probably by an order of magnitude; however, we know remarkably little about the
magnitudes of this global underestimate.

The remainder of this section introduces a classification scheme designed to
structure the various dimensions of potential selection bias and highlight directions
for future research.

8.1.2 How much of the iceberg lies below the waterline?

Figure 8.1 suggests a stylised classification scheme to describe the full distribution
of all potential competition cases in the population.” Some of these cases are
deterred and never occur; amongst the undeterred cases, some will be detected but
some not; and then, within the detected set, some are investigated and some are
not.>

This classification is used to illustrate some of the selection problems which would
need to be resolved if one is to extrapolate from what we know (the investigated
cases) to what we do not (the deterred, undetected and un-investigated parts of the
population). We proceed in two steps, considering first the relative sizes
(frequencies of cases) of the classes, and then the potential heterogeneity between
the classes (measured by, say, mean expected harm), which reflects any potential
selection bias.

5 This notion of a well-defined population of potential cases is not unproblematic, given that it is
to include all deterred anti-competitive practices. Applying such a classification, analogously, to
the law criminalising murder would require one to quantify the number of murders that would
be committed were the practice not illegal.

5 In reality the picture is even more complex. For example investigated cases can be broken
down into cases settled by the parties and cases that reach the CA’s final decision. Within this
latter group there are cases where the CA intervenes and ones without intervention. Impact
evaluations are typically based in this latter sub-sample of cases. This means selection issues
arise on at least two extra levels.
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Figure 8.1 A general classification of potential competition cases

Deterred i Undeterred
W ' (1-w)
1
Undetected | Detected
1
(1-¢) | ¢
1
Uninvestigated ! Investigated
(1-0) | o

1
1

Source: Davies and Ormosi (2010)
Relative frequencies

Denoting the conditional probabilities by: deterrence rate (w), detection rate (¢),
and investigation rate (o), it follows that the sample of investigated cases:

e Property 1: represents only a (perhaps very) small proportion, (1-
W)*(P)*(0), of the population of all potentially relevant cases.

e Property 2: fails to capture any beneficial deterrent effect.

e Property 3: fails to capture the ‘missed opportunities’ represented by
harmful cases that are either wrongly un-investigated or undetected.®

The first two are trivial, but the third is often overlooked in evaluation studies.
A back-of-envelope quantification

It remains for future work to establish how rigorously these three properties might
be quantified, but to illustrate how information already in the public domain might
be employed, we draw on a rare qualitative study by Deloitte (2007), commissioned
by the OFT.® This involved interviews/telephone surveys of lawyers, economists
and companies. The key findings (2007, pp. 7-12) on deterrence are shown in Table
8.1. From the survey of legal advisers, they suggest that, for each merger blocked or
modified by the CA, there were at least another five proposed mergers that were
abandoned or modified on competition grounds. Their ‘multiplier” was slightly
smaller for potential abuse of dominance cases, but higher for commercial

% We abstract for the moment from possible offsetting effects, e.g. deterrence of welfare-
enhancing mergers, and incorrect Type II intervention decisions.

6 The Dutch competition authority (NMa) also conducted a survey (2005) to estimate the scope
of merger deterrence. See also OFT (2011c) for a recent updating of Deloitte’s (2007) study.
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agreements (Article 101). According to their survey of the companies themselves,
the reported multipliers were all considerably higher.

Table 8.1 Deterrence multipliers

Legal survey Company survey
Mergers 5:1 -
Cartels 5:1 16:1
Commercial agreements 7:1 29:1
Abuses 4:1 10:1

Source: derived from Deloitte (2007)

Turning to undetected cases, Deloitte report that the number of 'under the radar’
(i.e. undetected by the OFT) mergers was at least as high as the number which are
blocked or modified following intervention by the UK competition authorities.®!

These estimates should be interpreted with considerable caution (see the
qualifications stressed in the report itself), but taken at face value, and arbitrarily
assuming a value of 0.5 for o the investigation rate (in principle, this could be
computed from the CA’s own records), we can back out estimates of the
probabilities as in Table 8.2, and then the population frequencies as in Table 8.3.

Table 8.2 Deterrence and detection probabilities

w62 (P
Cartels 0.56 0.17%
Mergers 0.56 0.5

Source: Author’s calculations using the data from Table 8.1.

The three above properties can then be quantified as: (i) the investigated sample is
only about 10 per cent of the full population of potential mergers and less than 4

61 Strictly speaking the survey reports that the number of undetected problematic mergers was at
least as high as the number of investigated ones, in which case the total detection rate may be
much lower than 50%.

62 This uses the Deloitte finding of 5 deterred cases for each investigated case, w = 5(1- w)dpo,
from which w can be calculated using the estimations for ¢, and the arbitrarily chosen 0.5 for o.

6 Based on Ormosi (2011) discussed below.
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per cent of potential cartels,® (ii) there are five (fifteen) times as many deterred as
investigated merger (cartels). On the other hand, (iii) there are three (ten) times as
many ‘missed opportunities’ (undetected or un-investigated) as investigated
mergers (cartels) cases.

Table 8.3 Calculated frequencies for categories

Cartels Mergers
Deterred 0.556 0.556
Undetected 0.368 0.222
Un-investigated 0.0377 0.111
Investigated 0.0377 0.111

Source: Author’s calculations using the data from Table 8.1.

Needless to say, these estimates are presented for merely illustrative purposes —
they show the implications of the Deloitte study in particular, but we reserve
judgement on whether or not they might be credible.

8.1.3 Heterogeneity between case classes (selection bias)

It should also be stressed that the above calculations relate only to the frequencies of
each class — they do not quantify the relative amounts of deterred harm or missed
opportunities. This would only be true if the expected harm of cases in all
categories were identical. However, the possibility of selection bias raises suspicion
that expected harm will differ systematically between the classes of case in Figure
1.65

First, it is important to note that the distinction between categories is not clear cut,
and that the frequencies and make-up of the classes are endogenous to the policy
decisions of the CA. Consider mergers as an example. In jurisdictions where there
is a compulsory pre-merger notification regime (most of the world) a regulatory
threshold demarcates the cases that do not have to be notified. Above the threshold
there are three types of cases: (1) those where there is only a trivial preliminary
screening, (2) phase 1 cases; (3) phase 2 cases. Although all cases above the

¢+ Even if we assume that all known cases are investigated (i.e. o = 1) these ratios will still only be
22% and 10% respectively.

¢ The OFT (2010c) p.22. speculates about applying a multiplier to account for the deterrent effect
of its enforcement activity, where the value of the multiplier is derived from the Deloitte survey.
This method implicitly assumes that the distribution of case types in the investigated and
deterred classes are similar.



100

threshold theoretically have to be investigated (i.e. the CA has no discretion), it is
arguable whether a simplistic screening of the merger (or even a phase I review, as
discussed below) should qualify as an investigation. So the question for mergers is:
where to draw the line below which we consider cases as un-investigated.*

The possibility that CA discretion may have an important distortional impact on
evaluation is not confined to just mergers, and the choices made by the CA are an
integral part of its policy and should therefore also form part of any evaluation. The
key idea here is that a CA is confronted with a set of potential cases where it could
assemble sufficient information to undertake a full investigation (and subsequently
possibly intervene) but, in the event, it chooses not to pursue them all, for example
because there is a low success rate if the case is appealed.”

This possibility cannot be excluded as one possible explanation for the previously
highlighted scarcity of evaluations of abuse of dominance cases — perhaps CAs
choose to intervene less frequently in such cases. Similarly for cartels, Chang and
Harrington (2010) argue that the CA’s decision to investigate a case is a matter of
CA choice, and success is negatively correlated with the CA’s workload.

Of course, given finite resources, coupled with a need to substantiate its impact, it is
rational for any CA to pursue the ‘easy options’; i.e. easier cases at the expense of
more difficult cases (for which the probability of ‘success’ is lower or where there is
greater uncertainty). This may have serious implications for selection bias — both for
policy in general and in specific parts (e.g. abuse of dominance). We believe that
this issue merits further research.

A related danger is highlighted by Neven and Zengler (2008, p.477), who suggest
that the evaluation programme itself may introduce an additional motive for
distortional discretion in CA conduct: “Faced with simplistic assessment,
authorities may be tempted to be overly interventionist, to spend too many
resources and to ignore relevant information”. This returns us to the question of
what is the purpose of evaluation, and who undertakes it. If evaluation is driven by
external accountability (to verify whether the CA delivers its objectives) and
especially if undertaken by the CA itself, the CA is prone to fall into the trap
identified by Chang and Harrington (2010), that it will not seek to maximise
deterrence, but focus on something that is observable/measurable (e.g. the
proportion of Article 102 cases that are won, or the number of cartels detected). This
could easily mean that enhanced deterrence is not in the interest of the CA if that
were to reduce its caseload — and consequently the number of cases won. Although
this might seem a questionable assumption, there is some intuition to support it:

% In non-mandatory pre-merger notification regimes (such as the UK) the situation is different as
the CA has more discretion whether to investigate mergers.

7 Neven (2006) reports a 98% success rate for Abuse of dominance cases (as opposed to a 75%
success rate for Article 101 and 58% for merger cases).
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deterrence is difficult to measure and therefore include in any performance
measure of the CA. If the CA's budget is based on previous years' performance,
which excludes deterrence, then the assumption becomes more plausible.

8.1.4 Existing academic literature on detection and deterrence

The task of calibrating the three parameters and quantifying likely magnitudes of
associated selection biases is formidable. In our opinion the investigation rate is
potentially the easiest to estimate, and could be acquired from the CA’s own
records. Detection and especially deterrence are more problematic but there have
been attempts to estimate the probability of both of these categories. These are
summarised in Table 8.4.

The detection rate is not directly observable of course, but a body of emerging
research offers some promise that indirect estimation may be possible using
relatively atheoretical statistical methods. This research also has implications for the
rate of deterrence, but may involve additional theoretical modelling of the creation
of mergers, cartels and other business practices. More work is clearly needed — for
example, on whether observed CA activity and latent deterrence are
complementary or substitutes.®® Similarly, little work has been done on determining
the key drivers of antitrust deterrence. As described earlier, the results from Broek,
Kemp et al. (2012) suggest that deterrence may be driven by reputational factors as
well as the legal penalty per se. More generally, there may be fruitful avenues of
research drawing on the wider legal deterrence literature. For instance, the critique
by Donohue and Wolfers (2006) - of the common mistakes made in the statistical
analysis of the deterrent effect of the death penalty - might be helpful.

Finally, it should be acknowledged that over-stringent policy can sometimes deter
welfare enhancing practices or proposals. This would include mergers which might
lead to strong efficiency effects; vertical practices (perhaps RPM) where the
beneficial efficiency gains outweigh any anti-competitive foreclosure effect; or even
cases where firms may refrain from fierce price competition because they are
deterred by predatory pricing policy. This is rarely even discussed in CA
evaluations, although admittedly quantification would be difficult. An interesting
example is given by Eckbo (1992), who finds no evidence of Canadian mergers
having anticompetitive effects. If so, it follows that any deterred merger must be
either a welfare loss, or at least no gain.

6 This might be approached statistically by comparative analysis of high and low deterrence
authorities.
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Table 8.4  Previous attempts to estimate investigation, detection and
deterrence rates
Probabilities of interest  Source of data Literature examples
Observed Investigation rate CA’s records -
Unobserved Detection rate Atheoretical empirical Bryant and Eckard

Unobserved Deterrence rate

methods
Theory-based empirical
methods

Surveys

CA'’s records
Theory-based empirical
methods

Surveys

(1991)

Ormosi (2010)
Miller (2009)
Harrington et al.
(2009)

Chang et al. (2010)
OFT (2007)
Beckstein and Landis-
Gabel (1982)
Barros et al. (2010)
Block et al. (1981)
Harrington et al.
(2009)

Cheng et al. (2010)
NMa (2005)

Source: Author’s compilation

8.2 The need for longer term studies

In general it is difficult to assess the long-run effect of any public policy, given the

exponential rise of possible compounding effects with time, which makes it difficult
to distinguish effects that were caused by the intervention from effects triggered by
exogenous factors. One potential way of doing this is through case studies
regarding the evolution of markets following regulatory intervention.®® This could
highlight concerns about the time dimension which applies to any one-off
evaluation (no matter what the methodology is) — that it runs the risk of closing the
story prematurely. The wider IO literature (both theoretical and empirical) suggests
various possibilities for how a specific event might trigger a sequence or chain of
subsequent events — each of which might be evaluated independently, but which
are in reality clearly path-dependent. For example, the literature on endogenous
mergers alerts us to the possibility that, if merger A is cleared, this makes a
subsequent merger B more or less likely. Similarly, in failing firm merger cases, the
consequences of intervention may include subsequent alternative merger proposals

% Another way would be to examine how competition policy shaped firms’ long-run decisions
that are formed immediately following the policy intervention. This way the scope of possible
compounding effects is reduced to minimum and we get some sort of idea about longer-run
impacts. To define long-run decisions for example Symeonidis (2002) refers to those decisions
that determine the set of conditions that firms must take as given when making short-run
choices. One example would be firms investing in long-run R&D projects following competition
intervention.
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by other parties as happened in the case of Airtours.” Airtours had to change its
brand name (My Travel group) following the blocking of its takeover attempt on
First Choice. Eventually My Travel was acquired by Thomas Cook Travel.

There is case study evidence which suggests that sometimes when some practice is
prohibited, it is replaced by others. Clarke et al. (1998) cite examples from the UK
where firms responded to the prohibition of one form of vertical restraint by
introducing an alternative form, or where a prohibited restraint was replaced by
full-fledged integration. In other cases, such as following intervention in
exclusionary abuse of dominance the market may trigger market entry in the
longer-run. For example following the US intervention in the bundling of Microsoft
Internet Explorer web-browser and the Windows operating system the market of
web-browsers now accommodates three larger firms (Internet Explorer, Firefox,
and Google Chrome) and a fringe with a number of other browsers.

It has long been recognised that horizontal mergers may sometimes be an
alternative to cartelisation. Symeonidis (2002) shows that cartel legislation in the
UK in the 1950s provoked a subsequent merger wave through the 1960s. Similarly,
following the 2002 detection of a cartel, which included Mittal Steel and Arcelor
(the first and second-largest steel producers in the world), in 2006 the two firms
merged.”!

Sidak and Teece (2009) provide an insightful discussion on why competition
analysis has been so one-sidedly fixated on static effects. They draw upon recent
developments in evolutionary economics, the behavioural theory of the firm, and
strategic management to propose a more dynamic and robust support for
competition economics. Although their discussion focuses mostly on enforcement
issues, much it has direct relevance for ex-post impact evaluation as well.

Finally, liberalisation and privatisation (and potentially the advocacy activities of
CAs that may trigger liberalisation) will also have long as well as short-term
impacts. Sector inquiries by the EC are prime examples of evaluation that looks
back to market interventions such as liberalisation and examines how the market
evolved in the medium and longer run.”> For example the EC report on leased
telecommunication lines found that the 1998 full liberalisation of the EU
telecommunications infrastructure and services brought about greater choice for

70 The Airtours/First Choice merger was blocked in 2000 by the EC although the decision was
overturned by the ECJ in 2002 — although the deal by then had been long dead.

7t Although Kumar, Marshall et al. (2011) claim that ceteris paribus, firms choose cartels over
mergers, suggesting that they perceive the payoffs to a cartel to be higher than the payoffs to the
merger of the same firms.

72 The EC has so far published sector inquiries in the following markets: pharmaceuticals,
financial services, energy, local loop, leased lines, roaming, and media (3G). For more
information see: http://ec.europa.eu/competition/antitrust/sector inquiries.html
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users, lower prices and better quality of services across the EU.7” At the other
extreme, the inquiry into the European energy sector, found that years after the
liberalisation of the internal energy market, barriers to free competition remain.”
OECD Country Reviews also frequently provide a longer perspective analysis of
liberalisation and privatisation activities in the past.

To summarise, it matters what happens after the intervention, and “after” should
sometimes be interpreted as long-term and not too narrowly. The importance of
looking at longer effects is unquestionable. As Werden (2008) pointed out citing
Easterbrook (1992): “An antitrust policy that reduced prices by 5% today at the
expense of reducing by 1% the annual rate at which innovation lowers the cost of
production would be a calamity. In the long run a continuous rate of change,
compounded, swamps static losses.” Some evaluation studies have acknowledged
this, albeit indirectly, by considering sequences of cases, for example Sabbatini
(2008) for Italian baby-milk; Pinske and Slade (2004) for a sequence of mergers in
UK beer and Nevo (2000) who includes various different mergers in his
simulations, but these are the exception rather than the rule.

8.3 The broader impact of competition policy

Most of the literature, and therefore discussion, in this report has focussed rather
specifically on the impact of enforcement on consumer welfare. However, we
should also be concerned with the wider impact on the economy as a whole and the
macro aggregates of growth, investment, employment as well as productivity and
innovation.

There are empirical studies which explore these areas, but in general the literature
is thin and of variable quality. This section provides a brief overview,
distinguishing between two strands of literature: works that examine the impact of
competition on productivity, growth, etc, and research that attempts to measure the
impact of competition enforcement on the same factors.

8.3.1 The effects of competition
There are grounds for expecting that competition can help fuel economic growth

through at least three different channels: (i) exerting pressure on firm management
to reduce inefficiencies (Meyer and Vickers (1997), Schmidt (1997); McKinsey

73 http://ec.europa.eu/competition/sectors/telecommunications/archive/inquiries/leased lines/
index.html

74 Inquiry pursuant to Article 17 of Regulation (EC) No 1/2003 into the European gas and
electricity sectors.
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http://ec.europa.eu/competition/sectors/telecommunications/archive/inquiries/leased_lines/%0bindex.html

105

Global Institute (2010b, p.28)); (ii) by fostering innovation,”™ 7® and (iii) by guiding a
better allocation of resources to more efficient firms (Arnold et al.,2008). It can also
help create a more favourable macroeconomic environment in various other ways,
such as through reducing inflation rates,”” or improving international
competitiveness.”

The main challenge in this literature is to find an adequate measure of
competition.” Simple measures such as market concentration do not always
provide a reliable stand-in for competition.® Price-cost margins (PCM) have been a
popular measure although not fully supported by economic theory.*! Boone (2008)
offers an alternative to PCM; a measure that has a more robust theoretical backing
and has the same data requirements as for PCM. One frequently used way of
measuring competition follows the seminal paper by Nickell (1996), who estimates
the impact of competition on firm performance. To proxy for competition, Nickell
used a mix of measures including market share, concentration, import penetration,
a survey-based measure of competition, and a measure of average rents.®> Another
way of measuring product market competition is given by Przybyla and Roma
(2005) who use a different mix of measures, which includes mark-up measured as
the inverse of the labour income share in the economy, profit margin as the ratio of
operating surplus to output, profit rate as net unadjusted operating surplus/capital
stock, a World Economic Forum (2002) index number, the level of regulation, and
market openness. Finally, Haffner et al. (2000) use simple measures such as
similarities and convergence over time of price structures, differences in price levels
and estimates of the levels and trends of profit margins. The rationale behind this is
the intuition that if competition was intensive then cross-border competitive
pressure would result in prices converging at a European level. Another frequently
used “proxy’ for competition is trade liberalisation, which is used in time-series or

75 Gilbert (2008) surveys economic theory and empirical studies on the relation between market
structure innovation.

76 In a survey of more than 26,000 manufacturing establishments across 71 countries Dutz et al.
(2011) found empirical evidence that innovation drives employment growth and that the
underlying innovations are fostered by a pro-competitive business environment. .

77 Przybyla and Roma (2005).
78 Mitschke (2008).

7 Aghion and Griffith (2005) give a detailed overview of the development of econometric
techniques aimed at measuring competition, productivity, and innovation.

8 See for example Boone (2001).
81 See Boone (2008) for a brief discussion on this matter.

82 Nickell finds that competition is associated with higher rates of total factor productivity
growth.
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longitudinal structural analyses. Most of these studies find robust evidence for the
positive effect of competition on firm performance, growth and productivity.®

8.3.2 The effects of competition enforcement

One example of a study of this type is the OFT (2011b) who examine the impact of
competition interventions on various elements of economic growth, such as natural
resources, capital, innovation, and management. A key challenge in this line of
literature is to find appropriate measures of competition enforcement or
competition policy.® Buccirossi et al. (2009a) warn of this and claim that the lack of
evidence of a positive effect of competition policy in some of the studies is a result
of inadequate measures. In this respect, competition policy indices, such as the ones
in World Economic Forum (2002), Buccirossi et al. (2009a), and Hiischelrath and
Leheyda (2010) may be better suited to capture those characteristics that are likely
to have an impact on the effectiveness of policy. The composition of a competition
policy index typically relies on institutional and enforcement characteristics such as
the degree of formal independence of the CA, the separation of adjudicatory and
prosecutor functions within the CA, the scope of investigative powers of the CA,
the level of enforcement (size of sanctions, size of budgets and resources, etc)., and
the seriousness of sanctions that the CA can impose.*® The related econometric
problems are familiar in any international comparisons based on production
functions or related concepts, e.g. identification, simultaneity and the requirement
that the underlying functional forms are stable across countries.®

Competition policy, when interpreted more widely than just the enforcement of
competition laws, has also contributed to economic growth. This includes
government policies on facilitating market entry, for example by liberalising or
privatising markets. European-wide market liberalisation for example has led to
greater competition and consequently reduced prices across Europe.®” More
specifically there is evidence that market liberalisation has contributed to

8 See OECD (2011). For a review of studies on non OECD member countries see: Tussie and
Aggio (2006) and Parikh and Stirbu (2004).

8 Some of these aggregate studies are discussed and well summarised by Bergman (2008), who
provides some of the key references.

8 Which reflects the understanding that the effectiveness of competition law enforcement largely
depends on the strength of legal systems, the quality of the judiciary system, and other indicators
of legal origin (La Porta, de Silanes et al. (2008)).

8 One area where more work would be welcome is a comparison of the impact of competition
enforcement on socio-economic factors depending on whether the CA’s decisions are rooted in
static or dynamic economic analyses. Following the arguments from Sidak and Teece (2008) one
would expect that the latter should show a more positive impact.

8 McKinsey Global Institute (2010a)
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innovation and productivity, for example in the UK,* India,® or China.” Reducing
barriers to entry and trade, and eliminating price controls also increases
employment rate through increased demand in markets.”

The impact of competition policy in the geographically broader sense is a yet
unexplored area, where more work is long overdue. Competition policy impacts
conducts that are turning increasingly global in their scope. Therefore the
enforcement of competition law and the design of competition policy in one
country will inevitably have an effect on other economies, although effects of
competition policy in one country may be difficult to disentangle from the effects of
competition policy from another country. The challenges of measuring this type of
impact are similar to some of the already discussed issues.

8 Aghion, Blundell et al. (2009).
8 Sivadasan (2009)
% Zheng and Ward (2011)

91 Griffith, Harrison et al. (2006)
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9 Conclusions

By way of a conclusion, I turn to three questions on which I have been asked to
advise as part of my research brief: (i) why should a CA carry out evaluations of its
own work? (ii) how should it do it? (iii) what are the challenges that CAs face in the
tield? In each case, my answers necessarily express personal opinions, and while
they are based on a fairly extensive experience in the field, they are the inevitably
opinions of someone who is obviously committed to the evaluation project.

9.1 Why should CAs evaluate their own work?

As explained in the opening section of this report, evaluation has been carried out
for a variety of reasons, some of which are clearly in the self-interest of Competition
Authorities. Here, I will highlight three.

First, on the assumption that competitive markets are an essential ingredient of an
efficient, innovate and flexible economy, there is clearly a role for active
competition law and policy. In turn, given that governments face a multitude of
potential demands on the public purse, it is important that the enforcement of
competition policy (broadly defined) should attract an appropriate share of the
state’s budget. The evidence from the competition authorities who have been most
prominent to date in evaluating competition policy (the UK, US and EC), is that the
enforcement of competition law does indeed provide exceptional ‘value for money.’
For example, the OFT currently estimates that every £1 it spends yields
approximately £10 of benefits to consumers. While one can always argue about and
perhaps question the details involved in deriving such a figure, the sheer
magnitude speaks for itself — especially when it is remembered that conservative
assumptions are used throughout and, crucially, that no allowance has been made
for the probably substantial additional benefits deriving from deterrence.

In my opinion, it is important that the value of competition policy is appreciated
beyond the walls of the competition authorities, and that any competition authority
should be able to confidently and justifiably claim that the benefits deriving from
its activities far exceed the costs involved.

Second, at a more micro level, regular and fairly comprehensive evaluation, should
provide an essential ingredient in internal resource allocation decisions within the
authority. When allocating its budget between its different activities (merger
control, detection of cartels, monitoring of dominant firms), it is important to know
what is the likely marginal product of spending an additional euro in each area.
More generally, allocational decisions — say between detection and deterrence -
should be informed by some notion of the potential pay-offs.
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Third, in any busy competition authority, there is an inherent danger that once a
decision or intervention has been made, it is consigned to a file which is then never
again opened. Ex-post evaluation provides probably the best means for ensuring
that the authority becomes aware of ‘what happens next” in a market. Of particular
importance is the question of how markets react to, and perform, after
interventions. Moreover, evaluation provides a valuable check of whether the
assumptions, analysis and decision making taken at the time of the decision
vindicated by what happens in subsequent years.

However, there are some caveats, two of which deserve special emphasis. The first
is that we should not become slavishly attached to the precise estimates derived in
any evaluation. By its nature, evaluation will always be an imprecise subject, based
inevitably on assumptions which are typically approximate and sometimes
(regarding the counterfactual) never verifiable on a purely empirical basis.
Evaluation is there to guide rather than dictate. For this reason, it may always be
prudent to avoid giving a spurious impression of precision by presenting estimates
of impact in the form of a range rather than a precise single figure.

Second, and relatedly, there is an inherent danger that over-reliance on impact
estimates can distort allocational decisions within an authority. Faced with a
corporate objective of maximising the benefits to cost ratio, the danger is that
certain activities may go relatively neglected because their impact is more difficult
to measure. This is most obviously true for policies designed to enhance deterrence
— almost by definition, an anti-competitive act which is deterred will not show up
in any output measure. But, beyond this, certain policy areas are more difficult to
evaluate than others, and there is a danger that these may tend to be neglected if
the CA attaches over-importance to being able to measure impacts. This is certainly
true for advocacy and education, and perhaps also Article 102 cases. Hopefully this
position may be at least partly redressed if the evaluation of advocacy begins to
attract more attention in the future.

9.2 How should CAs conduct evaluation?

There have been two broad themes running through this report — deriving global
estimates of the aggregate impact of an authority’s activity, and then more
specifically the techniques which can be used to evaluate individual cases. It is my
view that the competition authority should do both — regularly (perhaps annually)
evaluating its overall impact and also devoting some resources to in-depth ex-post
evaluations of at least some specific cases. This is very much the model currently
used by the OFT.

There are a number of issues and decisions which would need to be resolved in
deriving aggregate impact evaluations — which rules of thumb to use for cartel
overcharge and duration etc., which areas of activity to evaluate? Here, the existing
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practices of the OFT, DGCOMP, FTC and Do] might be adopted, but, in the absence
of any internationally agreed best practice,’? this need not be essential.

Turning to the specific techniques of evaluation, Chapters 6 and 7 have shown that
there is no such thing as an ideal technique. Simulation, event studies, difference-
in-differences, before-after and more qualitative surveys all have strengths and
weaknesses, and each is more suited to some cases than others. In an ideal world, it
would be best practice to evaluate any given case using more than one different
technique to seek to establish robust findings. However, cost-, data- and time-
constraints will typically preclude this option. Perhaps the strongest message to
draw from this report is that sufficient time and attention should be devoted to
formulating an appropriate counterfactual (or alternative counterfactuals).
Sometimes, the nature of the counterfactual will dictate which evaluation technique
should be used.

A third broad recommendation is that the authority should adopt what might be
called a portfolio approach to its evaluation activities. Thus, there is much to be
said for employing a mix of ex-ante and ex-post evaluation - as do the other
authorities most frequently discussed in this report. Similarly, if only because of
cost-constraints, some of the evaluation should employ ‘back-of-envelope’
techniques, while others might be more thorough and technically advanced.
Finally, there are advantages in commissioning outsiders (consultancies and
academics) to do some, but not all, of the research. The obvious problem with in-
house evaluation is the suspicion that it will be seen as self-justifying and without
objectivity. On the other hand, it is important that the authority should develop its
own technical capabilities — not only is this good for the morale of the CA’s staff,
but also evaluation can generate important externalities (in developing human
capital and experience) for the CA’s core enforcement activities.

9.2 What are the challenges?

In Chapter 8, I have already identified three areas in which I think further work is
required in general. First, very little is known about the scale of undetected cases or
the strength of deterrence. This means that we have only a partial understanding of
the CA’s full impact or, for that matter, of the scale of its missed opportunities.
Second, most evaluation to date has focused on the short-term, with very few
analyses of the longer-term impact, taking into account how intervention will often
provoke responses by the firm in the markets concerned. Third, evaluation is often
confined to just price effects, with the impact on quality, choice, innovation,
productivity far less frequently assessed. This emphasis on price is understandable
— partly on practical grounds and partly because competition law itself emphasises

%2 The author is aware that the OECD has recently embarked on its own evaluation research
programme, and the possibility of establishing international best practices will be considered
within this.
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consumer surplus. However, potentially it seriously underestimates the true impact
of competition policy and this makes it sometimes difficult to respond to demands,
say from government, for quantifications of how much competition policy
contributes to growth and productivity.

More specifically, and confined to the activities that are currently assessed and the
techniques already used, the evaluation project is still very much ‘work in
progress’. Evaluation in some areas of policy is still under-developed, e.g.
advocacy, education and Article 102. Little is known, in a comparative sense about
the predictive performance of the different techniques. Here, the challenge is to
widen the scope of evaluation without unduly increasing the cost. As is true for
many policy areas, there is an important role for international cooperation and
diffusion of experience and skills.
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