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i Objectives of the paper

= Clarifying the scope of Article 82(c) EC

= Offering an analytical framework to
classify the various forms of price
discrimination

= Reviewing the case-law on price
discrimination

= Assessing whether this case law is In
line with basic economic theory



i Definition of price discrimination

= Price discrimination occurs whenever two sales of the same
product produce two different rates of return, i.e. when
the ratio of price to marginal cost is different for one sale
than it is for the other.

= Conditions:
() Market Power

(i) Ability to sort consumers depending on their willingness
to pay
(ii)) Ability to prevent resale



Primary vs. Secondary line

i discrimination

It is of crucial importance to distinguish between:

Primary line injury price discrimination occasioned by the dominant
firm to its competitors by applying different prices to its own
customers

Secondary line injury price discrimination which is imposed on one
of several customers of the dominant firm as against one or several
other customers

Article 82(c) is concerned with secondary line price discrimination.
Primary line discrimination should be assessed under Article 82(b)



Types of practices to which Article 82(c)
i has been applied or implicitly referred to

= Rebates (loyalty, target and other forms of
rebates)

= Tied and bundled prices
= Selective price cuts
= Protectionist price discrimination practices

= Discriminatory prices for inputs by vertically-
Integrated operators

= Geographic price discrimination and facilitating
measures



Table |

PRIMARY LINE INJURY SECOMNDARY LINE INJURY GEOGRAFHIC FRICE
ABUSES ABUSES DISCRIMITNATION AT
FACILITATING MEASTTRES
La { | Sudker Uhide Price Corsica Fendes Geographic Linated Brands
Fudelty |Haffzn la discrimination | Poruguese Price Tetya Pak il
Eebates | Roche by a non Airports Discrimination
Aritish Airwaps vertically- Apaish Aivports,
= Lmaibalaisss
mtg:[‘tauteﬂ ALufbarsverket
(USRI Adraparts de
Paris
Rebates |1 cot | iichetin T
Eebates |5k Sugar
Other Dash Supar
Forms of | (Border and
Eebates | Fxpost rebates) | Price Deutsahe Bahn Facilitating Byigsh Leyiand
i discrimination | /7T Promeadia Measures Trish Sugar
hy a vertically Deutsche Post A (Border and
Tying Ihgiral iniegrated Clearsream, Export rebates)
and Fan den Bereh Foods operator BARE,
Bundling “\-________
Selective | sk Sugar
Price Corpasmie Maritme
Cuts Belge

Foreclosure/Leverage/Extension
of a Dominant Position Abuses




Table 1l

PRIMARY LINE INJURY SECONDARY LINE INJURY GEOGRAPHIC PRICE
ABUSES ABUSES DISCRIMINATION AND
FACILITATING MEASTURES
Lowyabtws | Suiker Unie Price Corsica Feries Geographic Lirdted Brands
Fidelity | HofFnan Lo discrimination | Forteguese Price Tetya Pak IT
Eebates | Roche by a non Airports Discrimination
Byitish Airways vertically- Spanish Airports,
- Imailulaitos
mteg;l‘tauteﬂ ALuffarsverkeat
(L DL Adroparts de
Rehates Paris Mo conirol
Target |Michelin§ needed
§2() Eebates | Rdsh Sugar E2(c)HBo
Cther Dash Sugar
Forms of | (Border and
Eebates | Fxport rebates) | Price Deutsche Bahn Facilitating HByinish Lepland
N discrimination | /7T Promedia Measures Iish Sugar
by a vertically Deutsahe Posr AG (Border and
Tying Digatal integraied Clearstream Fxport rebates)
and Fan den Bergh Foods operaior BIFEER
Bundling 0 | ‘ 81
82(d) 82¢h)
Selectve | rish Sugor 82(h)
Price Compagnie Maritime
Cuts Relge
82¢hy

Foreclosure/Leverage/Extension

of 3 Dominant Position Ahuses

ﬂf’—/‘%




+

Key observations

Unjustified extension of the scope of Article
82(c)

Weakening of the requirements imposed by
Article 82(c)

Little economic analysis in the case-law

Excessively rigid approach - Per se rule
should be avoided

Need for a case-by-case assessment of
price discrimination practices

Need for an effects-based approach
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